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NMPEAUCIIOBUE

B xonue XIX B. Appuka kak KOHTUHEHT U TEPPUTOPUATIHLHOE
IPOCTPAHCTBO OKOHYATEIBHO ObliIa MOZIEJICHA €BPONEHCKUMU Jep-
JKaBaMH, JUIS 4ero CO3BIBAJIHCh MEXIYHapOIHbIe KOH(EpEHIINH,
IIPY 3TOM B PAacd€T He Opasiu cyabOBbI LIETIbIX HAPOJOB, STHUYECKUX
IpynI ¥ IVIEMEH, KOTOPHIE OKAa3aJUCh Pa3ieIEHHBIMU IPAHULIAMU
KOJIOHUH: B HacTosIiee Bpems 0osee 60 % 3THUUECKUX U TOKOJIO-
HUAJIBHBIX TPaHUI] TOCYIapCTBEHHBIX 00pa3oBaHuii B Adpuke He
COBIAJAIOT C COBPEMEHHBIMH. AQpHUKaHCKUM HapoJaM MPULLIOCH
NEePEKUTh MaHIaTHYI0 cuctemy Jlurm Hammii u cucreMy omneku
OOH. HecMmoTtpst Ha HaIMOHAIBHO-OCBOOOIUTEHHBIC JIBHKCHHS
HaponoB Adpuku u nonaepkky ux 6ops0Obl camoit OOH B nuie,
IPEXJIe BCEro, TOCYJapCTB COLMATMCTUUECKOTO OJI0Ka, 10 CUX IOp
a(ppUKaHCKUM TOCylapcTBaM HE yHaéTcsl MPEeoroNeTh MPOoOIeMbl,
MHOI'ME U3 KOTOPBIX OepyT CBOE Hadajo C KOJOHUAIBHOIO Nepu-
0/1a, 10 TOW NMPUYMHE, YTO OHU CBA3aHbI C JEHCTBYIOUIMMU CHCTE-
MaMH 3KOHOMHMYECKOTo, (PMHAHCOBOI'0, KPEJUTHOTO M MHOTO Xa-
pakTepa, 00JIaJal0NMMH XapaKTEPHBIMH JJIs1 KOJIOHHAIU3MA Yep-
TaMy. [lonbITKM OBIBIIMX KOJIOHMH, OTHOCSIIUXCS K KaTeropuu
«pa3BUBAIOIIMXCS CTPaH», MyTEM «HOBOTO 3KOHOMUYECKOTO IIO-
psAKa» WM BKIKOUYEHUS B MHOTOCTOPOHHMX MEXIyHapOIHBIX J0-
rOBOPAX «JIbIOTHBIX) MOJIOKEHUI 0 HUX 3aKOHUMIIMCH HEy/lauaMHU.
W omnopa Ha «COOCTBEHHBIN MOTEHIMA» HE AAET JKEIAaeMBbIX pe-
3yJBTaTOB, HECMOTPS Ha CO3aHNE COOCTBEHHBIX MEXAHU3MOB CO-
TPYAHUUYECTBA B PA3JINYHBIX c(hepax, HA4YMHAs C BOIPOCOB 3aIUThI
IIPaB YEJIOBEKA U 3allUThl OKPY KAIOIIEH CPEbl U 3aKaHYMBasL IKO-
HOMHUYECKOW MHTEerpanueil permoHajibHOTO M CyOpernoHaIbHOIO
XapakTepa.

Tem He MeHee, appuKaHCKHE rOCYIapCTBa COXPAHSIOT akK-
TUBHOCTh KaK B paMKaX CBOEI'O PETHOHA, TaK U B paMKax pa3iny-
HBIX OOBEIMHEHUN Ha YHHMBEpCaJIbHOM ypoBHe, Bkirouas OOH.
Bo MHoOrux HampaBieHHUsIX 1 cepax MEXTyHAPOIHOTO COTPYIAHU-
YECTBA OHM YaCTO BBINOJHAIOT POJb «JIOKOMOTHBA», BBICTYIAIOT



C Ba)KHBIMU MHHLUATHBAMM, YTO MOATBEPKIAIOT HEIABHHUE CaM-
MUTHI 110 Pa3IUYHBIM MPOOJIEMaM, B TOM YHCIIE CBSI3aHHBIM C J0-
ctxeHueM Lleneit B 001acTi yCTOMYHBOTO pa3BUTHSI.

HccnenoBanue omnbita pa3BUTHA APPUKAHCKUX TOCYIapCTB
BaXHO U B CWJIIy TOTO, YTO HAKOIUICHHBIM MMM OIIBIT, YYUTHIBAIO-
IUHA MECTHYIO cHelu(UKy U 0COOEHHOCTH, MOXKET OBITH MOJIe3-
HBIM I APYTUX PETUOHOB, IOATBEPKIACHUEM YEMY CIIYXKUT OIIBIT
peanuzanun AQpUKAHCKONW XapTUU IMpaB 4YeJIOBEKAa M HApOAOB
1981 1., a Takke Takas ¢opMa pEerHOHAIBHOTO COTPYIHHYECTRA,
kak HoBoe mapTHEPCTBO B uHTepecax pa3BUTUA ADpHUKH
(HEITA D).

Nzyuenne npobieM AQpuKu ¢ MO3UIUN MEXTYHAPOIHOTO
IpaBa, aHAJIU3 JOCTHXKEHHUH a(pUKAHCKUX TOCYIapCTB uepes
IIPU3MY COBPEMEHHOI'O MEXIYHApOIHOIO IpaBa U CPaBHUTEIb-
HOTO NPaBOBEAEHUS OCTAETcsd BOCTPEOOBAHHBIM JJIsl HAYKH MEX-
nyHaponHoro mpasa. Kadenpa mexaynapomgnoro mpasa PYIH
CUNTAET BaXXKHBIM HCCIIeIOBaHKE MPo0IIeM appUKaHCKOTO peruoHa
U OTHOCHT K YHCIy HauOojee MPUOPUTETHBIX ATO HalpaBlICHUE
CBOEH [IEATENBHOCTH, a MaTepUabl, peanaraeMeie Bam, noporue
YUTATEeNM, B HACTOSIEM COOpHUKE, SBISIOTCS HOBBIM IIIaroM B
3TOM TPYAHOM M OHOBPEMEHHO UHTEPECHOM JIEIIE.

3asedyrowuii kaghedpoii mexcoynapoonozo npasa PY/IH,
Buye-npeoceoamenv Komumema OOH no s3xonomuueckum,
COYUATNBHBIM U KVIIbIYPHbIM NPAGAM,

IIpedoceoamenv Komuccuu mexcoyHapooHo2o npasa
Poccuiickoit Accoyuayuu cooeticmsus OOH,

Ynen akcnepmno2o cogema no npagy

Buvicweti ammecmayuonuot komuccuu

npu Munobprayxu Poccuu,

O0OKMOp IOPUOUYECcKUX HayK, npogeccop

Acnan Xyceiinoeuu Abauiuose
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At present South Africa reached a certain concentration and
centralization of capital and production, numerous and well-known
transnational corporations (hereinafter TNCs) are acting.! At large
TNCs international trade Union secretariats, councils, committees,
coordinating activities of the trade unions of different countries are
acting. They collect and store information necessary for conduct-
ing collective negotiations, etc. That's why it is interesting to look
at and think over whether it is possible to elaborate and fix in any
generalized and unified form: 1) employment conditions in both
parent companies and branches of international corporations;
2) approaches to issues affecting the geographical distribution of
production (reorganization, liquidation, etc. of enterprises) and in-
vestment (purchase of the “ongoing business”™); 3) issues of filling
by the contents of charters of enterprises and their application;
consolidation of the measures aimed at improving working condi-
tions (including tariff regulation) in order to decide whether such
oases of the representation of TNCs employees could in the future

!'See un detail, e.g.: Benmnkosa K.M. [IpaBoBbIC OCHOBBI JEATEIBHOCTH TPAHC-
HAIMOHANBHBIX Kopropanuii B ctpaHax BPUKC: oOmime BEI30BHI U TEHICHIINS
K equHOOOpazHomy noaxoxy // BPUKC: KoHTypsl MHOTOIIONISIPHOTO MUpPA: MO-
Horpadus / C.E. Hapeiukun, T.5I. Xabpuesa, A.5. Kanyctun u ap.; oTB. pen.
T.4. XaOpuesa, 3am. o1B. pen. H.M. besennkosa. M.: MTHCTUTYT 3aKOHOJATEIh-
CTBa ¥ CpaBHUTENBHOTO NpaBoBeaeHus npu [IpasurensctBe Poccuiickoit dene-
pammu; U] «tOpucnpyaennus», 2015. C. 243-295.



become the organs of the collective bargaining representation of
employees in their re-negotiations with TNCs of South Africa.

In South Africa currently the legal framework of labour
rights in general is created by the Constitution of 1996, that pro-
motes economic development and social justice and strives to meet
the requirements of the ILO. The Constitution enshrines the free-
dom of association (art. 18) and the rights of workers to form and
join a trade union and to strike, likewise trade union rights, includ-
ing that “Every trade union, employers' organisation and employer
has the right to engage in collective bargaining” (art. 23).

SA Basic Conditions of Employment Act, 1997° provides that
“collective agreement” means a written agreement concerning
terms and conditions of employment or any other matter of mutual
interest concluded by one or more registered trade unions, on the
one hand and, on the other hand — (a) one or more employers;
(b) one or more registered employers’ organisations; or (c) one or
more employers and one or more registered employers’ organiza-
tion” (art. 1).

Labour Relations Act, 1995* (further on — 1995 Act) ex-
panded the rights of trade unions, changing in their favor 1) a
mechanism of solving labor conflicts and 2) the system of collec-
tive bargaining. It created machinery which makes collective bar-
gaining not only possible but compulsory. Its aim is to avoid if
possible, industrial strife and to maintain peace. Thus it also re-
moved the bargaining process and its outcome from scrutiny by the

2 Constitution of the Republic of South Africa [No. 108 of 1996]. URL:
http://www.gov.za/sites/'www.gov.za/files/images/al 08-96.pdf (accessed:
25.07.2016); See further on: [Iporomomnosa U. Pa3sutne 3akoHOaTEHCTBA 00
obpenuHeHNAX paboTHHKOB B TOAP // XKypHan cpaBHHTEIBHOTO TPYHZOBOTO
mpaa. 2012. Ne 8 (ocenp-3uma). C. 71-77.

3 Basic Conditions of Employment Act, 1997. URL: http://www.labour.gov.za/
DOL/downloads/legislation/acts/basic-conditions-of-employment/Act%20-%
20Basic%20Conditions%200f%20Employment.pdf (accessed: 10.06.2016).

4 Labour Relations Act, 1995. URL: www].chr.up.ac.za/undp/domestic/docs/
legislation_30.pdf (accessed: 10.06.2016).



courts and instead subjects it to limited arbitral supervision. In
2002 the Act was amended in terms of curtailing the rights to strike
in order to establish a more balance distribution of participants of
labour relations thus as it is noted® the bargaining process became
more efficient and stable.

The 1995 Act: establishes a threshold of worker rights (both
individual and collective, including the right to strike); limits the
employer's power to unilaterally alter terms and conditions of em-
ployment; grants the parties the freedom of contract.

As for the first of these provisions — threshold of worker
rights, — 1995 Act guarantees the freedom of association for both
trade union and employers' organisation (art. 8), provides a set of
organisational rights and the right to strike.

1995 Act provides the right to association in three aspects:
1) the right to join a federation of trade unions or a federation of
employers’ organisations and to participate in its lawful activities,
2) the right of a registered organisation to plan and organise its
administration and lawful activities® and 3) the prohibition of all
forms of discrimination or differential treatment of persons exer-
cising their rights under the Act.

The constitution of an organisation (unions or organisations
of employers) must contain provisions according to which it's pro-
vided: that the trade union or employers' organisation, before call-
ing a strike or lock-out, must conduct a ballot of those of its mem-
bers in respect of whom it intends to call the strike or lockout
(art. 95(5)(p)); for appeals against loss of the benefits of member-
ship or against termination of membership, prescribe a procedure
for those appeals and determine the body to which those appeals

5 See: Barney Jordaan. Collective bargaining under the new Labour Relations
Act: The resurrection of freedom of contract. 2009. URL: http://www.saflii.org/
za/journals/LDD/1997/2.html (accessed: 11.06.2016).

¢ For comparison see: benmkosa K.M. IIpaBo MexKIyHapOIHBIX KOJIEKTHBHBIX
JIOTOBOPOB: MepCIIeKTUBLI A1t Kuras / 3akoHOaaTenbeTBO M 9KOHOMUKA. 2016.
Ne 8. C. 62-68.



may be made (art. 95(5)(e)); members of the trade union or em-
ployers' organisation may not be disciplined or have their member-
ship terminated for failure or refusal to participate in a strike or
lock-out if- (i) no ballot was held about the strike or lock-out; or
(i1) a ballot was held but a majority of the members who voted did
not vote in favour of the strike or lock-out (art. 95(5)(q)). It's worth
saying that being implicit in the constitution of an organisation a
duty of fair representation would not extend to workers who are
not members of trade union but who are nevertheless represented
by the union in collective bargaining in terms of a collective agree-
ment.’

It should be noted that with regard to the legal force of the
collective agreement the SA law follows the UK approach, accord-
ing to which a collective agreement is a “gentlemen's agreement”
and it can't be enforced in court. Only explicit recognition of its
binding force in the text of the collective agreement makes it en-
forceable®. Compliance with the agreed terms of a collective agree-
ments are based primarily on trust, mutual respect and vigilance of
trade unions and employers' organisations. This approach is based
on the general bona fides civil law principle’.

As for the right to strike, the most significant aspect of the
1995 Act's protection of strike activity is that in comparison with
the 1956 Act the definition of a strike covers all forms of concerted
activities aimed at resolving employment-related disputes, includ-
ing a refusal to work voluntary overtime. The point is that in SAB

7 See, e.g.: Shane Godfrey, Jan Theron, Margareet Visser. The State of Collec-
tive Bargaining in South Africa an Empirical and Conceptual Study of Collec-
tive Bargaining. Development Policy Research Unit DPRU Working Paper
07/130 November 2007. URL: https://open.uct.ac.za/bitstream/item/7388/
DPRU_WP07-130.pdf?sequence=1 (accessed: 25.07.2016).

8 See: Trade Union and Labour Relations (Consolidation) Act, 1992. URL:
http://www.legislation.gov.uk/ukpga/1992/52/contents (accessed: 25.07.2016).
°See, e.g.: Kucenes U.51. CpaBHUTENBHOE  MEKIYHAPOIHOE TPYIOBOE MPABO:
yueOHuK [yt By30B. M.: Jleno, 1999. C. 60, 79, 80.



v. FAWU (1989)'° it was held that a refusal to work “voluntary”
overtime did not constitute a strike under the 1956 Act, becoming
therefore a punishable action. At the same time not all strike activ-
ities are legal and protected (art. 65(1)(c)): thus whereas the 1956
Act made no distinction between strikes over so-called “rights” and
“interest” disputes, the new 1995 Act expressly prohibits strike ac-
tion over the former.

However, the most important provision of the 1995 Act is
that partially bans(?) or partially allows(?) the use of temporary
replacement labour in case of an offensive lock-out (art. 76 “1. An
employer may not take into employment any person — (b) for the
purpose of performing the work of any employee who is locked
out, unless the lock-out is in response to a strike.”) that should be
understood in conjunction with the provisions of the aforemen-
tioned art. 95(5)(q), that stands that members of the trade union or
employers' organisation may not be disciplined or have their mem-
bership terminated for failure or refusal to participate in a strike or
lock-out if- (i) no ballot was held about the strike or lock-out; or
(i1) a ballot was held but a majority of the members who voted did
not vote in favour of the strike or lock-out. The possibility of such
a use of temporary replacement labour itself was the core factor
that influenced the imbalance and inequality in the collective ne-
gotiation process earlier. This idea is rooted in the US law, where
in 1928 in NLRB v. Mackay Radio & Telegraph Co.! it was estab-
lished that employers are permitted to replace strikers perma-
nently.

It should be noted that law enforcement authorities of South
Africa often take the side of the employees when dealing with con-
flicts arising from the implementation of temporary employment
contracts. It was like that in Nkopane & Others vs. Independent
Electoral Commission — a case on the compensation for dismissal
before the expiry of the term of the contracts; in National Union of

1010 ILJ 844 (A).
11304 US 333 (1938).



Metalworkers of SA and Others vs. SA Five Engineering Ltd and
Others — a case on the recognition of the termination of an employ-
ment contract fair due to premature execution of the obligation
specified in it; in Feni v SA Five Engineering on the recognition of
the permanent nature of the working relations entered into on the
basis of monthly fixed-term contracts. But as we see, these deci-
sions are made in individual, not with regard to collective labor
disputes.'?

In this regard the question is whether the 1995 Act should
prohibit the use of the replacement labour. On the one hand the use
of replacement labour does not deprive workers of the right to
picket to discourage the use of replacements, unions are permitted
to discipline members who ignore a strike endorsed by the majority
of union members, while employers are generally prohibited from
disciplining any worker who refuses to do the work of someone on
strike (art. 187(1)(b)), on the other, a total ban on the use of re-
placement labour will lead to the fact that the employer will be
denied the right to do business'®. Thus, the solution should be
based on the consideration of the interests of state policy in this
matter (this concept looks similar to the objectives of macroeco-
nomic indicators in India or the terms of the “broader context” in
China').

And here we are to come to the second of the aforementioned
provisions — limiting the employer's power to unilaterally alter

12 Cited por: Jlybunckas M. O630p cynebnoii npaktuku Asctpamuu, OAP u
ctpan EBpomnetickoro Coro3a 1o criopam, CBS3aHHBIM C 3aKII0YEHUEM CPOYHOTO
TPYZIOBOTO JloroBOpa ¢ pabotHnkoM // Bece o TpymoBbix mpaBax. 2012. Ne 3.
C.24-28.

13 See, e.g. Barney Jordaan. Op. cit.

14 See: Bemmkora K. M. K BOIIPOCY O BO3MOXXHOCTH HaJHAIIMOHAIBHOI'O KOJIJIEK-
THUBHO-IOTOBOPHOTO PETYIMPOBAHUS TPYIOBBIX OTHOMEHHH B cTpanax BPUKC
(1a npumepe Wuaun) // TIpobenbl B poccuiickoM 3akoHOmarenbeTe. 2016. Ne
5. C. 112—-119; benukosa K.M. IIpaBo MexXTyHapOJHBIX KOJUIEKTUBHBIX JOTO-
BOPOB: MepcieKTHBbI it Kutas // 3akoHomaTenscTBO U 9KoHOMUKA. 2016. Ne
8. C. 62-68.
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terms and conditions of employment, — 1995 Act limits an employ-
er's ability to act unilaterally like this: 1) strikes and lock-outs are
subjects to the same requirements, but a lesser status is attributed
to the lock-out in fact, practically it means that a) the 1995 Act
permits offensive and defensive lock-outs, prohibiting so-called
termination lock-outs and banning the use of temporary replace-
ment labour in case of an offensive lock-out while workers may
not be discriminated against for exercising the right to strike, b)
employers who decide to lock workers out may be targeted for
picketing, product boycotts, etc. as it was mentioned before; 2)
workers and trade unions can temporarily halt the unilateral imple-
mentation of changes to terms and conditions of employment,
pending compliance with agreed or statutory conciliation proce-
dures (art. 64(4)) (so-called status quo remedy).

As for the third of the aforementioned provisions — freedom
of contract, — 1995 Act recognises both freedom to contract as well
as freedom of contract and consequently does not compel bargain-
ing over terms and conditions of employment. 1995 Act establishes
a framework for bargaining at sectoral level, regulates certain
forms of bargaining conduct, but leaves the decision to bargain to
the parties (unlike China, for example). Now employers and unions
may expressly accept to include the obligation to bargain collec-
tively in good faith in their agreement, in this case a “refusal to
bargain” unfaithfully may become subject to arbitral intervention
in accordance with art. 24(1), that is of an advisory nature.

The 1995 Act protects the collective bargaining process from
intrusion by the courts, when refusal to bargain takes place and
when based on residual unfair labour practice concept compulsory
binding arbitration of all disputes involves the “interpretation or
application” of collective agreements. '’

15 See: Johann Maree. Is there a Future for Collective Bargaining in South Af-
rica? // Labour Law Conference 2011. URL: https://www.lexisnexis.co.za/
pdf/Workshop-4-1-Is-there-a-future-for-collective-bargaining-presented-by-
Prof-Johann-Maree.ppt. (accessed: 25.07.2016); Shane Godfrey. Collective
Bargaining in South Africa: Past, Present and Future? Juta, 2010. 248 p.
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Given the fact that all agreements must be lawful, i.e. not
contrary to law and public policy, arbitrators have broad authorities
in the development of the state strategy in the sphere of collective-
contractual regulation. However, the arbitrators (even taking into
account the fundamental rights of certain workers) are not entitled
to suggest the parties at their discretion such conditions, which the
parties do not want.

As for the content of collective agreements, it can be made
up by the parties themselves. The 1995 Act even allows for collec-
tively agreed limitations on certain constitutionally guaranteed
rights, for instance: 1) where a collective agreement determines
that the issue in dispute is not strike able a strike may be prohibited;
2) by the agreement of an employer and a majority union such a
limitation may also be extended to workers who do not belong to
the union concerned; 3) trade unions which do not represent the
majority of employees in a workplace may be deprived of the right
to organise on the shop floor if an employer and majority union
agreed to grant exclusive rights to the majority union. This ap-
proach of single union bargaining is well-known in the US and UK
law. Several trade unions can be represented in one company in the
US, but for the process of negotiations with the employer the most
representative trade Union is elected, being empowered to negoti-
ate on behalf of all the employees with which the employer is
obliged to negotiate. A similar system of collective bargaining is
applied in the UK, provided that one of the unions and the em-
ployer conclude an agreement on exclusive representation. Thus,
usually, trade union recognition as an exclusive representative is
accompanied by the waiver of the right to strike for the term of the
concluded agreement likewise a consent to conduct a so-called
pendulum arbitration'® is enshrined in the collective agreement.

16 Pendulum arbitration — the arbitration proceedings in which the parties are
obliged to obey the decision of the arbitrator, who is entitled to take the decision
to satisfy the full requirements of only one of the parties. See: Dxonomuxka. To-
KOBBIH ciioBaph / o obmr. pea. U.M. Ocagueit. M.: THOPA-M, 2000. URL:
http://dic.academic.ru/dic.nsf/econ_dict/21381 (accessed: 12.06.2016).
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A conscious rejection of a thoughtful analysis of some fun-
damental positions of the collective agreement (from both the ar-
bitrators and the parties), clearly visible also in its legal descrip-
tion, which is mentioned above, — that is collective agreement is a
gentlemen's agreement, although according to the law collective
agreement must be in writing and therefore is considered a contract
binding the parties and other subjects who have concluded the con-
tract (Art. 23 of the Law 1995).

Thus, collectively-contractual regulation of South Africa is
based at present both on the doctrines known within the legal sys-
tems of common-law countries (that is single union bargaining,
employment of a replacement labour, etc.) and on the ideas close
to the mentality of other civil law countries such as BRICS coun-
tries that is the fulfillment of the macroeconomic indicators in In-
dia; the terms “a broader context” in China, etc.'” This situation
allows to suppose the development of such a regulation in the di-
rection coinciding with the approach of other modern states while
South Africa tries to overcome historical disparities, including
those in the labour market, through changes in the current labor
legislation, that are corrected by its implementation. Both likely in
modern reality the prospects of an international collective-contrac-
tual regulation is not the solution of the present.

17See: Belikova Ksenia. On the possibility of a supranational collective bargain-
ing of labour relations within the BRICS countries (the experience of China,
India and South Africa) /! Southern African Public
Law. 2016. URL: http:/reference.sabinet.co.za/sa_epublication/saprl u
http://www.journals.co.za/ (accessed 18/11/16).
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Introduction

Major oil companies and powerful western nations such as
France, U.S, etc. have vested interest in African. With recent de-
velopments, it has become clear that the discovery of significant
oil and gas reserves in Nigeria’s northeastern Lake Chad Basin, the
zone of the Boko Haram insurgency, is a major factor contributing
to instability in the region. The recent discovery has attracted the
interest of neighboring countries, such as Chad, Cameroon and Ni-
ger, and international powers, including the United States, Britain
and France. Nigeria the most populous black nation on planet earth
has Africa’s most dynamic economy, it’s role in maintaining peace
in West Africa and growing influence has been a thing of concern
to the West.

Qaddafi’s death and his regime’s end fractured a security
structure that had brought some stability to Libya, Mali, Niger, and
to a much lesser extent southern Algeria and ultimately the region.
Because of his regime’s demise, a new swathe of instability that
comprises fractured, compromised, or failed states has emerged in
the Sahelian region, giving ample opportunities to militant entre-
preneurial groups that have organized and are inhibiting the re-cre-
ation of more stable states and societies.

Apart from its role in restoring and championig the cause of
peace in major countries in the continent, Nigeria and Libya also
presents major opportunities and challenges for key global powers.
From getting a major military assistance and hardware from Russia
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in the fight against Boko Haram. And for China, Nigeria represents
one of its principal investment footholds in Africa. A key trading
partner for Beijing. Africa has increasingly been moving it’s orbit
from the West, to the East, Which ultimately transforming it from
a reliable, if subservient, Western ally, into an obstacle to be over-
come.

Hence, the further analysis of what contemporary Africa is
with the paradox role of the West.

Ghadafi’s Death and Africa’ Instability by The West

Western-backed assassination of Libya’s former president,
Muammar Gaddafi, and the fall of one of Africa’s greatest na-
tions'. In August 2011, President Obama confiscated $30 billion
from Libya’s Central Bank, which Gaddafi had earmarked for the
establishment of the African IMF and African Central Bank. Gad-
dafi throughout Africa was widely respected as a major figure in
the pan-African movement, looking to focus closer ties between
sub-Saharan Africa and the global diaspora. He championed the
idea of African economic and political independence while chair-
man of the African Union, continually denouncing Western efforts
to exploit and divide the Arab world, from the African world.
Within the African Union, Gaddafi was lauded by many fellow
heads-of-state, known for both an avuncular eccentrism, and a
charismatic, fiery style of oratory, that often brought audiences to
their feet with applause’.

! Garikai Chengu. Libya: From Africa’s Richest State Under Gaddafi, to Failed
State After NATO Intervention // Global Research, September 14, 2016 (was
first published 19 October 2014). URL: http://www.globalresearch.ca/
libya-from-africas-richest-state-under-gaddafi-to-failed-state-after-nato-
intervention/5408740

2 Analysis on How the West Murdered Ghadafi. 20 October 2016. URL:
http://www.telesurtv.net/english/analysis/How-the-West-Murdered-Gaddafi-
Twice-20161020-0004.html
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The United Nations Human Rights Council praised Gaddafi
for his promotion of women’s rights®. But this group are now at the
recieving end as a result of the NATO’s bombing campaign. Be-
fore now women in Gaddafi’s Libya had the right to education,
hold jobs, divorce, hold property and have an income. Given the
strategic sits point of Libya intersection of the African, Middle
Eastern and European worlds, Western control of the nation, has
always been a remarkably effective way to project power into these
three regions and beyond. NATO’s military intervention may have
been a resounding success for Europe and America’s military elite,
and oil companies but for the ordinary Africa from Libya through
Chad, Niger, Nigeria, Mali, etc the military campaign may indeed
go down in history as one of the greatest failures of the 21st century
and the greatest cause of instability in the region and continent®.

In the wake of the Arab Spring uprising against authoritative
governments in the region, NATO undertook a “humanitarian in-
tervention” in Libya and early was heralded by western media and
politicians as “one of the most successful in NATO his-
tory.” Barack Obama, however, later acknowledged that the inter-
vention was one of his most regrettable moments as U.S. President.
Writing in 2011, Hugh Robert explained the rhetoric behind the
NATO intervention in his article, “Who Said Gaddafi had to go.”
Horace Campbell, in “NATQ's Failure in Libya: Lessons for Af-
rica” analyses how Security Council authorizations for the inter-
vention changed from its initial “humanitarian intervention™ justi-
fication.

3 After UN Watch Protest, U.N. Rights Council Pulls Report Singing Qaddafi's
Praises // UN Watch. March 7, 2011. Accessed on 06 December, 2016. URL:
http://www.unwatch.org/after-un-watch-protest-u-n-rights-council-pulls-re-
port-singing-qaddafis-praises/; Tom Kuntz. Libya’s Late, Great Rights Rec-
ord // The New York Times. March 5, 2011. Accessed on 06 December, 2016.
URL: http://www.nytimes.com/2011/03/06/weekinreview/06libya.html? r=0

# Garikai Chengu.Libya. Opt ct.
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Gaddafi's death has exposed the sectarian tensions that he
managed to contain for decades, with the country today split be-
tween two governments claiming power, two parliaments, and two
separate armies. The Islamic State group has gained a foothold, and
rival rebel groups continue to fight over territory. The World Bank
has claimed that the country is on the brink of economic collapse
and analysts have said the country is more or less in a state of an-
archy. America is clearly fed up with the two inept governments in
Libya and is now backing a third force: long-time CIA asset, Gen-
eral Khalifa Hifter, who aims to set himself up as Libya’s new dic-
tator. Hifter, who broke with Gaddafi in the 1980s and lived for
years in Langley, Virginia, close to the CIA’s headquarters, where
he was trained by the CIA, has taken part in numerous American
regime change efforts, including the aborted attempt to overthrow
Gaddafi in 1996°.

The West, Idriss Deby and Boko Haram

President Idriss Déby of Chad now sees the opportunity to
take advantage of the gap to be used by the West as a puppet to be
used in Africa. It’s worth aknowledging that M. Ghadafi helped
Idriss Deby to power by backing Déby against the former govern-
ment of Hissene Habré with as many as 200 Toyota land cruisers
fitted with 23-mm Soviet-made cannons”. And M. Ghadafi had
been the only checkmate to Idriss excesses. After the death of Gad-
dafi, Idriss became an oppurtunity to be explored by the West. For
France, the distabilization of Nigeria North East gives her a better
asses to the oil in Lake Chad Basin, which ultimately gives Presi-
dents Idriss Deby an edge with the assistance and support from
France.

No leader has been more ambitious in recent years than
Chadian President Idriss Déby who has played a central role in the

5 Garikai Chengu.Libya. Opt ct.
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entire Boko Haram story. According to a 2009 Intelligence infor-
mation by US diplomatic cable published by Wikileaks®, he has
been linked with the Ali Modu Sheriff, the former Governor and
of the Federal Republic of Nigeria, that has been proven to have
connection with Boko Haram terrorist group and the alleged mas-
terminder of the group network. A well-trained veteran Chadian
extremist, Abu-Mahjin, traveled to Nigeria. The question of him
acting for some main elements in both countries cannot be totally
deniable.

Ali Modu Sheriff thoroughly invested in Chad’s oil and gas
industry. And seems to be a benefactor of tapping the reserves from
Nigeria through Chad drilling. It is certainly plausible that, at the
very least, the connection between Chad and Boko Haram goes
back to the very transformation of that organization into a terrorist
entity. The long-standing ties with elements of the Libyan military
only increase the likelihood that Chad became a refuge and conduit
for countless weapons and fighters from Libya after NATO-led
war that toppled Gaddafi in 2011. This simple act radically
changed the entire region. Deby immediately saw an opportunity
to pursue it’s agenda.

Can this be the Objective of the West?

According to a 2010 assessment from the US Geological
Survey (USGS)’, it is estimated that oil fields in the regions around
the Lake, including northern Cameroon, north-eastern Nigeria,
southern Niger and western Chad, may contain up to 2.32 billion
barrels of oil and 14.65 trillion cubic feet of natural gas, 391 mil-
lion barrels of natural gas liquids.” Countries like Cameroon, Chad
Niger and Nigeria are major beneficiaries surrounding the Chad

¢ The Library of U.S Diplomacy. Accesed on 20 November, 2016. URL:
https://wikileaks.org/plusd/cables/09STATE67105_a.html

7 Schenk C.J., Kirschbaum M.A., Charpentier R.R., Klett T.R., Brown-
field M.E., Pitman J.K., Cook T.A., Tennyson M.E. (2010) Assessment of un-
discovered oil and gas resources of the Levant Basin Province, Eastern Mediter-
ranean: U.S. Geological Survey Fact Sheet 2010-3014/ 4 p.
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Basin. The potential size of these resources certainly has trans-
formed how these Nations view their economic future regionally
and Internationally.

Chadian President Idriss Deby is known to have fostered a
comparatively strong and cordial relationship with Boko Haram.
Chad is also understood to be benefitting from the delayed com-
mercial exploration of oil on the Nigerian side of Lake Chad, as it
taps oil from shared underground reserves irrespective of geo-
graphical sovereignty. It is also suspected that a number of promi-
nent Nigerian and Chadian politicians have personal business in-
terests in the Chadian oil industry and consequently have a vested
interest in ensuring that the Boko Haram militancy continues to
destabilise north-eastern Nigeria and/to prevent Nigerian commer-
cial oil production®.

However, with a quick smart move to turn the table upside
down of any role or fowl play and manuvary the Frach President
has to quickly call for a meeting with the countries affected with
E.U members and the U.S present. The crirical question that prob-
ably arose as a result id why wasn’t Russia and china invited as
they also have business ties in the region. This point to the fact of
the Chadian Government been criticised for its inaction against
Boko Haram, and decided to joining the anti-insurgency operations
in July 2014 after the suspected intervention by French President
Frangois Hollande.

Strong desire has been expressed by countries involve in re-
cent years to begin exploiting the energy reserves in the Basin.
However, as a result of the Boko Haram menace Nigeria has not
been able to commence, except now for a seemingly report by Reu-
ters quoting the minister of Petroleum Kachukwu saying; Nigeria

8 John-Thomas Didymus. Boko Haram Crisis And the Regional Geopolitics of
Oil (Part 1) // Ends Ng. October 29, 2014. Accessed on 05 ecember, 2016. URL:
http://ends.ng/boko-haram-crisis-and-the-regional-geopolitics-of-oil-part-1-by-
john-thomas-didymus/
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plans to begin exploratory drilling in search of oil in the northeast-
ern Chad Basin region by October’. Before the purported successes
achieved so far deadly activities of the Boko Haram insurgents
have halted and dashed the plans for the exploitation and causing
the Nigeria Federal Government to have wasted over $240 mil-
lion'’. While Nigeria was forced to put a brakes on its oil explora-
tion and development in the Chad Basin by the deadly activities of
Boko Haram, its neighbors, most notably Chad, Niger and Came-
roon continue the unfettered siphoning off Nigeria’s oil wealth us-
ing 3D oil drilling from within its territorial borders for exporta-
tion.

Who benefits if not France? France benefits greatly from the
devastating acts of Boko Haram terror in Nigeria, as it hamper Ni-
geria’s exploration from within its territory. The transfer of Chad’s
drilled oil is to a stationary FPSO —Floating, Production, Storage
and Offloading vessel, which can store over 2 million barrels of oil
and processed oil shipped through tankers to the international re-
fineries at the Port of Le Havre in France!!. Big players invested
heavily in Nigeria's neighbors during the peak of Boko Haram ac-
tivities, the U.S gave supports to Niger, Chad and Cameroon ini-
tially, leaving Nigeria out of the picture. Consequentially, billions
of dollars have been invested by multinationals in the Lake Chad

% Nigeria to begin exploratory oil drilling in Chad Basin by October — NNPC //
Reuters Africa. 2 May, 2016. URL: http://af.reuters.com/article/
nigeriaNews/idAFL5N17Z331

10 Obafemi Oredein, Special to Hart Energy. Terrorists Dampen Oil Hopes in
Nigeria’s Lake Chad Basin / E&P. March 17, 2014. URL:
http://www.epmag.com/terrorists-dampen-oil-hopes-nigerias-lake-chad-basin-
713436; Oil find in Lake Chad basin // DAILY TRUST. Nov 19 2015. URL.:
http://www.dailytrust.com.ng/news/editorial/oil-find-in-lake-chad-basin/
120337.html

! Dr. Peregrino Brimah. Boko Haram, Big Oil And The Chad Connection //
ENDS.ng. September 12, 2014. URL: http://ends.ng/boko-haram-big-oil-and-
the-chad-connection/
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exploration in Chad and this oil is been tapped through Chad. In-
cluding over 2 billion oil reserves flowing through the Chad-Cam-
eroon pipeline which is also planned to get to Niger. See figure 1.

Fig. 1.
Fig sources: URL: http://i0.wp.com/ends.ng/wp-content/uploads/2014/09/
ExportPipeline-chad.jpg

Conclusion

In conclusion, from the aforementioned, the fall of Gaddafi’s
administration has created the region and country’s worst-case sce-
narios: Western embassies have all left, the South of the country
has become a haven for terrorists, and the Northern coast a center
of migrant trafficking. Egypt, Algeria and Tunisia have all closed
their borders with Libya. This all occurs amidst a backdrop of
widespread distruction, assassinations and torture that complete
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the picture of a state that is failed to the bone'2. However, one
group has benefited immensely from the costly and deadly wars:
America’s Military-Industrial-Complex. Following the bombing
of Iraq, the United States built new bases in Kuwait, Bahrain, Qa-
tar, the United Arab Emirates, Oman and Saudi Arabia. Also, in
the same vain, following the bombing of Afghanistan, the United
States is now building military bases in Pakistan, Kazakhstan, Uz-
bekistan and Tajikistan. Additionally, following the bombing of
Libya, the United States has built new military bases in the Sey-
chelles, Kenya, South Sudan, Niger and Burkina Faso and drones
in Nigeria.

It’s therefore crystal clear that the factor behind the instabil-
ity and exploitation of Africa continent is the all powerful West.
What a benefit to France, with Chad, Cameroon, Niger under its
caprice with it’s allies. As its port of Le Havre is the final destina-
tion for the unrefined oil extracted from the Sub-region. This point
to the fact that powerful countries have vested interest in the flow
of the African oil and will do whatsoever it takes to ensure the flow
1s unabated.

Finally, this cynical plot of regional rivalry directed towards
regional destabilization has led to the death of many civilians, mil-
itary forces and caused forced migration of many. The destabiliza-
tion of the entire region seems clearly the target point for the West
for Africa to be a locus of extremism and terror. It’s therefore, the
role of African leaders to rise collectively to strengthening the con-
tinent from external aggressors.

12 Garikai Chengu. Libya: From Africa’s Richest State Under Gaddafi, to Failed
State After NATO Intervention // Global Research, September 14, 2016 (was
first published 19 October 2014). URL: http://www.globalresearch.ca/
libya-from-africas-richest-state-under-gaddafi-to-failed-state-after-nato-
intervention/5408740
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THE ROLE OF THE EAST AFRICAN COURT
OF JUSTICE IN THE PROTECTION OF HUMAN RIGHTS

Lily Njenga
PhD Student, Department of International Law, RUDN

The history of the East African Court of Justice (hereafter the
EACJ) dates back to 1909 when the court of appeal for Eastern
African was established. The Court ceased to exist when the East
African Community (hereafter the EAC) collapsed in
1977.Curently, the EACJ serves as a major organ of the EAC! De-
spite the fact that human rights are under strict scrutiny of its vari-
ous and respective regional organizations, the African Union re-
mains the main organization in the continent through which human
rights are realized under the African Court on Human and Peoples’
rights as well as the African Commission on Human and Peoples’
Rights. I argue that due to the rise of Regional Integration in the
continent, Regional Economic Communities have emerged as or-
ganizations with a strong legal structure and developed jurispru-
dence towards promoting and protecting human rights for the ben-
efit of not only their member states but also Africa®. Despite some
challenges faced by the EAC there are remedies that can bring
about improvement and advancement in the way the EACJ func-
tions to effectively stand not only for human rights but also other
sensitive cases in the member state countries.

The East African Community is not only vital for economic,
political and social growth but also keen on being on the forefront
in the promotion of Human rights®. Current global trends in econ-
omy and politics in the region have contributed to the call for ob-
servation of human rights as part of effective regional integration.

! Article 9:1 (e) of The East African Community Treaty. 1999.

2 ECOWAS, EAC AND SADC Have established regional courts of justice that
are keen on promoting human rights in the continent.

3 Article 6 (d) and 7 (2) of the East African Community Treaty.
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Evidence of the concern for human rights in Regional Economic
Communities (hereafter REC’s) can be found not only in the vari-
ous case laws and in the corresponding judicial bodies but also in
the referral of the term “human rights” in some of the treaties of
RECS’s*. Additionally, one of the guiding principles of the EAC
in the endeavour to achieve its goals is the priority they are giving
in the promotion and protection of human rights. With time, the
viability of regional integration has been catalyzed by the acknowl-
edgement and the commitment by member states to observe human
rights. The court began its duties after it was inaugurated during
the summit of the swearing in of the judges and Registrar on 30"
November 2001.The Court is recognized as an International Court
(IC) whose main duty is to adhere to the law in the application of
and compliance with the treaty. The East African court of justice
differs from the now obsolete East African court of appeal which
dealt with civil and criminal cases from decisions of the National
courts and whose ruling was final and binding and not subject to
appeal. Despite the fact the African Union remains the main organ-
ization in the continent through which human rights are realized,
due to the rise of regional integration, EAC is emerging as an or-
ganization with a potentially growing legal structure and jurispru-
dence towards promoting and protecting human rights. The EACJ
has exercised its power to decide human rights cases, though with
a lot of caution. This caution is vital because there is no history or
tradition of courts and law serving as a constraint on the exercise
of member state power in East Africa. Without the historical and
cultural stronghold that gives courts and law legitimacy and au-
thority to rule against powerful actors, the EACJ is heralding the
current arrival of political accountability through judicial review
mobilized largely by lawyers and lawyer groups. One of the major

4 Article 3 (3) b of the EAC Treaty provides that “adherence to universally ac-
ceptable principles of good governance The EAC Treaty, for example, mentions
adherence to human rights by the member states a precondition for a non-mem-
ber to be accepted in to the organization.
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setbacks facing the ineffective protection of human rights in the
EACI] is the hesitation to fully mandate the court with this jurisdic-
tion. Granted this mandate, The EACJ which, paradoxically, has
its five member states Kenya, Uganda, Tanzania, Burundi and
Rwanda as signatories of the Protocol establishing the African
Court on Human and Peoples Rights, would empower the court to
better handle human rights cases especially in the region. Although
this may appear that the human rights protection in Africa isn’t
centralized by a single specific controlling organ, it is reasonable
that given the diversity of the continent not only in terms of size
but also in different levels of economic and political status, the
EACJ would effectively handle human rights violations at grass
root levels in the region. Another key factor that should hasten the
conferment of explicit jurisdiction of Human rights to the EACJ is
the knowledge that as a central pillar of all regional integration sys-
tems, Freedom of movement is a hybrid legal right which is pro-
tected in the African Charter on Human and Peoples’ Rights and
in other human rights instruments and therefore should be safe-
guarded under EAC]J.

This heightens the necessity to confer the court with full hu-
man rights jurisdiction. The EACJ would be effective in imple-
menting the protection of human rights not only in the member
states but also in the African continent when granted the explicit
jurisdiction.

In accordance with the EAC Treaty, The EACJ is mandated
to hear and determine disputes on the interpretation and applica-
tion of the Treaty and thus effectively obligated to hearing:

e Disputes between the Community and its employees aris-
ing from the terms and conditions of employment or the interpre-
tation and application of the staff rules and regulations’;

e Disputes between the Partner States regarding the Treaty
if the dispute is submitted to it under a special agreement;

5 Article 31 of The East African Community Treaty. 1999.
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« Disputes arising out of an arbitration clause contained in a
contract or agreement which confers such jurisdiction on the
Court to which the Community or any of its institutions is a party;

« Disputes arising out of an arbitration clause contained in a
commercial contract or agreement in which the parties have con-
ferred jurisdiction on the Court;

e The jurisdiction of the Court may be extended to appellate
and human rights at a suitable date to be determined by the Coun-
cil®.

Among the challenges faced by the EACJ include failure of
partner states to fulfil their obligations; the question on the compe-
tence of regional courts to handle cases relating to domestic law;
whether the EACJ can make decisions that bind its member states;
whether organs of the EAC may enforce decisions without the con-
sent of member states or take particular actions without the ap-
proval of the members, and so on.

Conclusion

In the context of the East African Community as a regional
organization aimed at forming a federation, the judicial interpreta-
tion of the national laws guide the policy makers to find a common
approach of these laws in order to take impartial decisions. The
jurisprudence of The East African Court of Justice has been ac-
tively playing this role. In this case, The EACIJ has so far displayed
its interpretation role as is evident in cases like: Callist Andrew
Mwatella & 2 others vs. EAC. Reference No. 1 of 2005; Christo-
pher Mtikila v. The Attorney General of the United Republic of
Tanzania and the Secretary General of the East African Commu-
nity. Reference No. 2 of 2007; and Prof Peter Anyang’ Nyong’o &
others vs. AG of Kenya & 5 Others, Reference No. 1 of 2006

¢ EAC Treaty Article 27: 2 The Court shall have such other original, appellate,
human rights and other jurisdiction as will be determined by the Council at a
suitable subsequent date. To this end, the Partner States shall conclude a proto-
col to operationalise the extended jurisdiction.
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among others. The Court is playing the role of ensuring that the
fundamental principles are followed by the Member states within
the Community. Despite the challenges faced by EAC, there are
remedies that can bring improvement and advancement in the way
the EACJ functions to effectively stand for human rights cases.
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K BOMNMPOCY O CTAHOBJIEHUU
MEXAOYHAPOAHOI'O NMPABA CTPAH A®PUKA

A.H. Any

Kanouoam opuduueckux nayx, ooyenm kagpeopsbt MescoyHapooHo2o npasa
FOpuouueckozo uncmumyma Poccuiickozo ynusepcumema opyaicovi Hapodos

He BeI3BIBaeT coMHEHUs TOT PakT, 4TO apUKAHCKUNA KOH-
TUHEHT WIH B OTAEIHHOCTU apUKAHCKHE CTPaHbI B HACTOSIIEE
BpeMs SABJISIIOTCS. OJHUMH M3 TJABHBIX HIPOKOB COBPEMEHHBIX
MEXIyHApOAHBIX OTHOLIEHUHN U, CIIEIOBATEIbHO, OJHUMU U3 aK-
TEPOB COBPEMEHHOTO MEXKIyHAapOJAHOTO MpaBa, OJHAKO APYrou
BOIIPOC -O CTAHOBJICHUHM WCTOPHH MEKTyHApOJHOTO MpaBa CTpaH
Adpukn 1 MOMEHT ero (OpMHPOBAaHUSI- BBI3BIBAET IUCKYCCHIO
CpeH YYEHBIX U MUPOBBIX MOJIUTUKOB.

26 urons 2007 r. owmmi [Ipesugent Opannun Hukomns
Capko3u B cBOeM BBICTYIUIEHUM B HalroHansHOM yHUBEpCUTETE
[etika Anra [{uoma B Jlakape 3asiBWI, 9T0 «AdprKa HE BOILIA B
uctopuio» . Jlonroe BpeMs 1MoA0OHbIE OTPULIATEILHBIE BBICKA3hI-
BaHUS MMEITM MECTO U CPE/IH IPYTUX 3aMaTHBIX (PUI0cO(OB SIOXH
IIpocsewienus, Takux, kak @. I’ erenb’, 111. Mouteckbe, E. Kant’
u Jp.

Ecnu yuuTsiBaTh (hakT TOTO, 4TO MEXIYHAPOIHOE MPAB IIIy-
00KO yXoauT cBOUMHU KopHsAMU B JpeBHuil Pum (Jus gentium) Ha
HECKOJIbKO BEKOB TOMY Ha3aJl, B AMIOXY JI0 H.3. U MOHATHE COBpE-
MEHHOTO MEXIyHAapOJHOTO TpaBa Kak MpPeaMET U3YUYEHUSI UCXO-
nut u3 yuenus ['yro I'pouuii B XVI B., T.€. 10 snoxu IIpocsere-
HUs, TO OYEBUJIHO, YTO B AdpHKe, IO MHEHHUIO BBIIIEC YITOMSIHYTHIX

! Peun [Ipe3nnenra DpaHLbl Hukona Capxo3sm. URL:

https://www.youtube.com/watch?v=06k9tgDABYvw

2 Ipencrasnenue Lerens o6 Adpuxe. URL: https://www.monde-diploma-
tique.fr/2007/11/HEGEL/15275

3 Philisophic des annees lumieres. URL: http://www.gabonlibre.com/
Histoire-Les-propos-negrophobes-de-la-philosophie-des-lumieres_a3779.html
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U JPYTUX YYEHBIX, HA4aJl0 UCTOPUMU CTAHOBJICHHUS MEXKIyHApO.-
HOTO TpaBa ahpUKaHCKOTO KOHTHHEHTa OTHOCHUTCS JIUILB K COBpe-
MEHHOCTHU. DTy MO3ULIMI0 MHOTHE aPUKAHCKUE YUEHBIE IOPUCTHI,
AHTPOIOJIOTH U IPYTHe OTBEPIatoT U JOKA3bIBAIOT Ipyroe. JTO Ta-
KHE IOPUCTHI U aHTporojory, kak mpodeccop II1. Jlerpe uz A6u-
JoKaHCKOro yHuBepcutera M. Penuke Yyer Byarnu, Samba
Thiam w3 ceneranpckoro yHuBepcuteta Illeiika Anrta [luoma,
u J1p.

Ilenp maHHOTO HAy4YHOTO MCCJEIOBAHUS 3aKIIOYAeTCs, BO-
NEPBBIX, B U3YUYEHUHN UCTOPUHN PA3BUTHUS MEXKTyHAPOIHOTO MPaBa,
BO-BTOPBIX, B IPOBE/ICHUU aHalu3a ydyacTusi AQpUKH B MEKIyHa-
POJHBIX OTHOIICHUSX HA PAaHHUX 3Tarnax.

ITonsiTHE MEKIYHAPOAHOIO MPaBa ApeBHero mupa. Tep-
MUH «MEXIyHapOJHOE IIPaBo» B JPEBHOCTH OTCYTCTBOBAII. [IoHs-
tue Jus gentium B JIpeBHeM PuMe moapasymeBaso nmpaBoOTHOIIIE-
HUS C YY4aCTHUEM JPYTUX MMOAJAHHBIX, UHBIMU CJI0OBaMH, HHOCTpaH-
HBIX TPaXkJlaH B COBPEMEHHOM MOHATHH. JlaHHbIE MPaBOOTHOIIIE-
HUS TI0 CPAaBHEHMIO C COBPEMEHHBIM MEKIYHAapOJHBIM IIPABOM,
0€3yCII0BHO, CHJIBHO OTJIMYAIOTCS MO paxy npuuuH. OHU oTian4a-
IOTCSl APYT OT JpyTa, CKOpee BCero, mo cyobekTaMm, 0ObeKTaM U
npeaMeTy npaBooTHoIIeHUH. CyObeKThl TPaBOOTHOIIEHUH TOTO
BPEMEHM OTINYAIOTCS TEM, UTO OT IPOTOTHUII TOCYJAPCTBA, TO €CTh
aHTHUYHOE TOCYyJapCTBO, YCTYNaeT MECTO COBPEMEHHOI ¢opme
rocyJapcTBa CO BCEM BBITEKAIOIUMH aTpuOyTaMu (IpU3HAKaMHU
rocyaapcraa)®.

CoBpeMEHHOE MEXIyHAPOIHOE MPABO HE SIBISETCS TOJIBKO
MpPEeIMETOM M3yUY€HUs, HO U CUCTEMOI HOPM U MPUHLIUIIOB, KOTO-
pble OepyT cBo€ Hayano yxxe B XVI B. (HAIOMHHUM, YTO OTIIOM
MEXKIYHApOAHOTO mpaBa cuutaeTca ['yro I'poumii, ero Tpakrar
«O npaBe BOIHBI U MuUpa»). HecMoTpst Ha 3T0, MEXAyHApOAHOE
npaBo ¢ 16 Beka 1o HacTosee BpeMs TakKe MPETEpIesio CyIie-
CTBEHHbBIE U3MEHEHUSI.

406 sTOM cM.: MexayHapoaHOE mpaBo: yueOHuK / mon oom. pexa. A.Sl. Kamy-
ctuHa. M.: 'apmapuku, 2008. C. 111.
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Taxum 006pa3oM, HECMOTPS Ha BCIO CIOXKHOCTD B CBSI3U C UC-
TOPUYECKHU CIIOKHUBIIMMHUCS OOCTOSATEIHCTBAMH, KPYT CYOBEKTOB
U c(heppl MpUMEHEHUSI MEXAYHAPOIHOE MPABO ONpPEACIIAETCS KaK
COBOKYITHOCTh FOPHINYECKUX HOPM M TPUHIIUIIOB, PETYIHUPYIO-
[IMX OTHOILIEHUS MEXy CyObEeKTaMU JaHHOM oTpaciu mnpasa. Hc-
TOYHHUKAMH MEXTYHAPOIHOTO MpaBa ObLIN U OCTAIOTCS MEXTyHa-
pPOJHBIE JOTOBOPHI U 00bIYau. CieoBaTeIbHO, HEOOXOIUMO 00-
paTUTh BHUMaHUE HA TO, IMEIHU JIU MECTO MPaBOCYOBEKTHOCTh H
UCTOYHUKU MEXIYHapOJHOTO TpaBa B HCTOPUU a(PUKAHCKUX
CTpaH.

C yueToM onpeieneHust MeXIyHapOIHOTO MpaBa, OTHOTO U3
Ba)XHBIX DJICMEHTOB JAHHOW OTPACIM MpaBa Kak OOMIECTBEHHBIN
PETYIISITOP SBIISETCS €r0 CyOBEKTOM.

Bompoc npaBocyOBEKTHOCTH B MEXKIyHAPOIHOM IpaBe Kak
Beuepa, TaK U CEroJIHA BhI3bIBAETCA MHOTO AUCKyccuid. Eciu cero-
JTHSI HEKOTOPBIE aBTOPHI BBIXOAAT 32 PAaMKH TPAJUIIMOHHON KJIac-
cupukanuy cyObeKTOB MEXIyHApPOIHOIO IpaBa, TO €CTh MPUHU-
MaloT B Ka4ecTBE CyOBEKTOB MEKIYHApPOJHOTO IpaBa rocynap-
CTBa U MEXAyHapOIHbIE OpraHU3aluy KaK epBUYHbIE U BTOPHY-
HBIE CYOBEKTBI, TO B COBPEMEHHOM MEXIYHAPOJHOM TIpaBe BCE
yalie TaKOBBIMH MPHU3HAIOTCSA U MHBIE IPOU3BOJIbHBIE CYOBEKTHI,
Takue, Kak MHIUBUIbI, TPAHCHAIIMOHATHHBIC KOMIAHUH U JP.

Kak Obu10 0TMEUEHO, BaKHBIM 3JIEMEHTOM MEXKIyHApO.I-
HOTO TpaBa SBISETCS TaKXKE €ro MCTOYHUKU. Bce BhIe yKazaH-
HbIe aTpUOyThl MEXAYHAPOIHOIO MpaBa UMENHUCh Y MPOTOTUIIOB
adpUKaHCKUX TOCYAApCTB TOTO BPEMEHHU.

[TonobHast nuckyccusi Takke MMella MECTO OTHOCHUTENIbHO
HCTOPUYECKOH MTPaBOCYOBEKTHOCTU cTpaH AQpuKHU WK appuKaH-
CKOT'O KOHTMHEHTA B 1I€JIOM B CAMbIX pPaHHUX MEXIyHApOAHBIX OT-
HOIIIEHUSX JI0 COBPEMEHHOCTH, YTO TIOJBEPTraeT COMHEHHIO UCTO-
puto  GOPMHPOBAHUS MEXKITYHAPOJHOTO TpaBa adpPUKAHCKUX
CTpaH.

MesxknynapoaHoe npaBo crpadn Adgpuxku. Cienyer oTMme-
TUTh, YTO A(pHKa CUUTAETCS HE TOJBKO KOJBIOETBIO YeIoBeUe-
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CTBa, HO M MECTOM, I7ie CPOPMUPOBATIOCH OAHO U3 APEBHUX aHTHY-
HbIX rocynapcts — Eruner. Mcropus Erunra u ero posib B MEXIo-
CyAapCTBEHHBIX OTHOLLIEHUAX IPEBHErO MUPA, TO €CTh B OTHOLIE-
HUsX Mexay EBporoit u Adpuxoit u mexny Adpukoit, A3ueit u
bmmxaum Boctokom, He nmoaBepraercs comHeHuro. [lonbiTka pas-
nenuTh ucroputo Erunra u, B yactHoctu, ucroputo CesepHoit Ag-
PUKH OT UCTOPHUH LIEJIOI0 KOHTUHEHTA HOCUT JIUIIb «EBPO-LIEHTPHU-
YeCKUI XapakTep» U MOAJNEPKUBAETCA MIEH IMPEBOCXOJCTBA OJ-
HOM IUBUJIN3AIMYU HAJl JPYTOM.

[TomuMmo npeBHEH UcTOprN ahPUKAHCKOTO KOHTUHEHTA CJIe-
JyeT HAalIOMHHTB, 4TO 10 KojoHu3anuu B XIX Beke B Adpuke cy-
IIIECTBOBAJIO MHOXKECTBO KOPOJIEBCTB U UMIIEpUIl, TakuX, kak Ko-
pornesctBo Jlankupa, u Mmnepuss Amantu® (HbIHemHss IaHa),
Nmnepusa Mamu wim Mmnepus Mannunra, Jlarome, banty u np.
OTH KOPOJIEBCTBA U UMIIEPUU BCET1a UMEIN KOHTAKTBI C BHEILIHEM
MUpOM. OHU HE TOJIBKO YCTaHABIMBAJIA KOHTAKTHI C BHEILIHUM MHU-
POM, HO M YMEJH 3aKJIIOYUTh JIOTOBOPHI C IPYTUMHU CYOBEKTaMH.
Hanpumep, Umnepusa Amantu B XVIII Beke 3akimoumniia MUPHBIT
J0TOBOp ¢ AHIIMeEH, cTpaHOii-3aBoeBaTeneM’, Tak Ha3bIBAEMBbIiA
[TakT 0 HOH-arpeccuu, KOTOPBIH ObUI HapyIIeH caMoil AHIIINEH
myTeM 3aBoeBaHus KoponesctBa Jlankupa (I"ana), B pesynbTaTe
3TOr0 3aBOEBAaHUS AHIVINS IPEBPATUIIA €I0 B KOJIOHHUIO.

C y4eToM BBIIIECKAa3aHHOTO MOKHO CHENATh BBIBOJ O TOM,
4TO Ha apUKaHCKOM KOHTHHEHTE CYIIeCTBOBAJIH, Kak U B EBporie,
MMIIEpUU U CBOU MPOTOTHIIBI TOCYAAPCTBA, KOTOPBIE COOTBETCTBO-
BaJIM JPYT'MM IOCy1apcTBaM TOro BpeMeHu. OHU MOTJIN TaK K€ 3a-
KIII0YaTh JIOTOBOPHI HE TOJBKO MEXIY CO0OH, HO M C APYyTUMHU
CTpaHaMU APyTroro KOHTUHEHTA, HapuMep ¢ AHIIUEN.

Takum 006pa3om, MOKHO YBEPEHHO W 0€3 TMpEeyBEITHMUCHUS
CKazaTh, 4YTO U B A]puKe CIOKHIUCH MEXTyHaPOIHbIE OTHOIIIE-

5 Source: Histoire de I'Afrique noire de Joseph Ki-Zerbo, Hatier. URL:
http://terangaweb.com/la-fin-des-mythes-le-royaume-ashanti/
¢ URL: http://www.shenoc.com/les_ashantis.htm
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HUS ¢ ydyacTheM adpUKaHCKUX MPOTOTUIIOB IOCYAApCTB, HANpHU-
Mep KOPOJIEBCTB, HA PaBHOM OCHOBE ¢ EBpOION U 1ake B HEKOTO-
pBIX ciy4asx Ooyiee MPOJBUHYTHIE, YEM B OTAENBHBIX PErMOHaX
Espomnsl. [Tpumepom stomy ciyxut Eruner. Heo6xoanmo otme-
THTb, YTO B JIAaHHOM CIIy4ae pedb UJET O MEXAYHAPOJIHOM IIPABE
KaK OOIIECTBEHHBIX OTHOIICHUSX, a HE KaK MpeaAMeTe H3yUeHHUS.

B 3akimroueHnH MOXKHO CKa3aTh, YTO B pe3ysbTaTe aHAJIA3a
MO>KHO CJEJIaTh BBIBOJ O TOM, UYTO JAEHCTBUTEIBLHO MEXIyHAPO/-
HbI€ OTHOIIEHMS, U B YAaCTHOCTH MEXKJIyHAapOJHOE IPaBO, BO3-
HUKJIO HE TOJBKO B PE3yJbTaTe JOOPOCOBECTHOTO COTpYIHHUYE-
CTBa U JOOpOXKeNaTeIbHON BOJIM HAPOJIOB MUPA, HO U B pE3yJIbTaTe
«JIUKOCTW» YEJIOBEUYECKON CYIIHOCTH IyTEM MOCTOSHHOIO 3aBJla-
JICHUS 4y>KOHM 3eMJIEN U IPYTUMHU HapOJaMH C MTOMOIIBIO BOIHBI.
Takum 00pa3oM, MOKHO MOHSATH a(h)POCKENTHKOB, KOTOPBIE CUH-
TaloT, 4To AdpHka He BOILUIA elle B UICTOPUIO WK YTO TaM HE Cy-
IIECTBOBAJIO MEXAYHAPOIHOIO IIpaBa 10 COBPEMEHHOCTU. B 3TOM
KOHTEKCTE MOXXHO IOHAThb, YTO TAaKO€ MEXIyHAapOJHOE IIPaBoO
u nouemy EBpomna aBakIpl B UCTOpUH 4YEJIOBEUECTBA pa3Bsi3alia
MUpOBble  BOHHBI. CHnpaBelMBO  JIATUHCKOE  BBIPAXKECHHE
Ubi societas — ibi Jus: rae cymecTByeT Joau (0OIMIECTBO), TaM
poknaercs npaBo. M B Adpuke cyniecTBOBaIN BCETaa HE TOIBKO
JIFO/IM, HO W pa3Hble 00ILIecTBa W OTHOLICHUS MEXIy HUMHU. DTO
TOXE €CTh MEXIYHAPOIHOE MPABO.
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NOoPAANOK OBPALLEHUA ®PUSNHECKUX JTULL U HIMO
B A®OPUKAHCKUU CYAl NO NMPABAM YEJIOBEKA
N HAPOOOB

Kan-batuct Bykypy

Mazucmpanm kaghedpul mesncoyHapoonozo npasa
Poccutickozo ynueepcumema opyacovi Hapooos
117198, Poccus, Mocksa, yi. Muknyxo-Maxknas, 13, bukurujb@mail.ru

D¢ dexTrBHas 3aMTa IpaB YeaoBeKa B AQPPUKAHCKOM CyJe 110 TpaBam
genoBeka 1 HapoaoB (ACITUH) HenocpeacTBEHHO U B OOJIBINIEH CTENEHU 3aBHU-
CHUT OT BO3MOKHOCTH (l)ld?;l/l'-leCKI/lX JIMI 1 HETIPAaBUTCIIbCTBECHHBIX 0pFaHH3aLIIdI>i
oOpamarbes ¢ xajmobaMH O HapyIICHUH IPaB YeJOBEKa CO CTOPOHBI roCy-
nmapcetB. B ctaThe paccMaTpUBarOTCS CIIOCOOBI BO3MOYKHOTO MIPSIMOTO M KOCBEH-
HOTO OOparieHus (HU3NIECKUX JIHI[ U HEIPABUTEILCTBCHHBIX OPraHU3aluil B
ACIIYH c nenpto 3aliMThl U BOCCTAHOBJICHHSI HAPYILLIEHHBIX MPaB YeJIOBEKa.

AdpuKaHCKHI Cy]T TTO TIpaBaM YeIOBEKa U HApOJIOB He ObLT
npeaycMoTpeH B AGPUKaHCKOW XapTHUU MpaB YeJIOBEKa W HApO-
J0B. EAMHCTBEHHBIM OpPraHoM IO 3alllUTe MpaB YeI0BEKa U Hapo-
JIOB, TIPEAYCMOTPEHHBIM XapTuei Obuta AdpuKkaHCKas KOMUCCHS
0 TIpaBaM 4YeJoBeKa U HapooB. OHa SIBISETCS KBa3U-CYICOHBIM
opranoM. OHa MpPUHUMAET U paccMaTPUBAET JOKIAAbI rocyaap-
CTBa, a TAK)Ke COOOIIEHNUS O HAPYIICHUU TOCYIapCTBAMH IIPaB Ye-
noseka. Komuccus nenaer BbiBo/bI U pekoMeHAanuu. Ee perienus
HE SBJISIFOTCS 0053aTeNbHBIMU 7151 TOCynapcTBa. OHU HOCAT PEKO-
MeHaaTenbHbIi xapakrep. [lockonbky nannas Komuccus He mo-
JKET PUHUMAThH 00sI3aTeNbHBIC IJISi TOCYAapCTB PEIICHUs, ObLIO
MIPUHSATO PEIICHUE co3/1aTh OoJee 3P PEeKTUBHBIN MEXaHU3M I10 3a-
LIUTE MPaB YEJIOBEKA U HAPOJIOB, T.€. CYJl MyTEM MPUHATHUSA AOTOJ-
HUTEJILHOTO MPOTOKOJIa K A(QpUKaHCKON XapTUH MTPpaB YeJIoBeKa U
HapoA0B. APpPUKAHCKUI Cy]I IO MpaBaM YeI0BeKa U HAPOOB MpHU-
3BaH JOMONHATh A(QPUKAHCKYIO KOMHUCCHIO 110 MpaBaM YeJoBeKa
Y HapOJIOB B JIEJI€ MPOIBHKEHHUS U 3aIUTHI PAB YeJIOBEKA U HAPO-
JIOB.
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B cBsi3u ¢ 3TuM 1 B 1iensax 3G GEKTUBHOMN 3alTUTHI TIPaB ye-
JIOBEKA ¥ HapoJ0B HAa APpPUKAHCKOM KOHTHHEHTE ObLI CO3/aH Cy-
neOHbI opraH, AQpUKaHCKUN CyI TTO MpaBaM 4YejOoBEKa U Hapo-
JIOB, PEIICHUS KOTOPOTO SIBJISIIOTCA O00S3aTENIbHBIMU JUISI TOCY-
JapCTB-wWIEHOB A(QPUKAHCKOTO COI03a, MPU3HABABIINX IOPUCINK-
muto nanHoro cyaa. ACITYH 6bu1 co3nan Ha OCHOBE MPOTOKOJIA K
AdpukaHckol XapTHH TI0 MpaBaM 4YeJIOBEKa W HAPOJOB, MPUHS-
toro 9 utons 1998 r. B Yaranyry, bypkuna-®aco, 1 BCTynuBILIETO
B cuity 25 suBapst 2004 r., mocne ero paTudukanuu 0oiiee yem
15 crpanamu’. 1lIta6-kBaptupa Cyna nHaxomutcs B Apyme, Tan-
3aHus. Ha ceroansmiauii AeHb, TOJBKO ABAANATH ceMb (27) rocy-
JapCTB paTU(QHUIUPOBAIH JaHHBIM MpoTokoi. Cya yrnoJHOMOYEH
paccMaTpuBaTh BCE BOIPOCHI U CIIOPHI, ITPEICTaBICHHbIE EMY, Ka-
CaloIlyecsl TOJKOBAHUSA U TMpUMEHEHHs AQpPUKAHCKOM XapTUU
[paB 4yesoBeKa U Hapo10B, [IpoTokona k Hel 1 MOOBIX JPYTUX UH-
CTPYMEHTOB, UMEIOIIMX OTHOILLICHHE K IIPaBaM 4yeJIoBeKa, paTugu-
LUPOBAaHHBIX TOCyAapcTBaMu-yyacTHukamu [Iporokona.

KOpucaukius AppukaHCKoro cyja o mpaBaM 4eloBeKa U
HApOJIOB 3aBUCHUT OT NMPEABAPUTEIHHOIO BBIPAKEHUS MPU3HAHUS
JTAHHOM KOMITETeHIIMU TOCyJapcTBaMu-ydyacTHUKaMu [IpoTokona.
Oco60 crenyetr oOpaTUTh BHUMaHHE HA KPAWHIOK OCTOPOKHOCTH
apUKaHCKUX rocyaapcTB B oTHomeHnu oOpamenus B ACITYH.
B ACITYH 6e30roBopoYHO MOTYT MOAABATh Kaja00bl TOJIBKO IOC-
yapCTBO-YYaCTHHK, FOCYIapCTBO, HHTEPECHl KOTOPOTO 3aTparu-
BalOTCA, TOCYIAapCTBO, TPAXKJIAHUH KOTOPOTO SIBJSIETCS KEPTBOM
HapyIlIeHUs] MpaB 4YeJOBeKa WU a(pUKaHCKHE MEKIPaBUTEIb-
CTBEHHbIE opranu3anuu. Ha nanusiit MOMEHT (u3nyeckue Iuia u
HIIO ne moryt obpaTtutbest HenocpenctseHHo B ACITUH, 3a uc-
KIIFOUYEHHEM CITyyaeB, KOTJla TOCYIapCTBO-OTBETYHK, I'paxk1aHaMu

! Any Slo Huka3. Pehopma AQpuKaHCKOTO Cyza Mo IpaBaM YejIoBeKa U Hapo-
noB IIporokonom o nepecmotpe IIporokona o Craryre AdpukaHckoro cyaa
CITPaBEITMBOCTH | TIO TpaBaM 4yesioBeka oT 27 uroHs 2014 r.: Mud 1 pearbHOCTh
// EBpazuiickuii ropuandeckuii sxyprai. 2015, Ne 7 (86).
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KOTOPOT'O OHH SIBJISIFOTCA CIEIAJ0 3asBJICHUE O IPU3HAHUM FOPHC-
mukiun Cyzna aist paccMOTpPEHHs )Kajlo0, MOJaHHBIX HETOCpes-
cTtBeHHO Tpaxkaanamu u HITO, umerormumu ctatyc HaOmogaTess
npu AQpUKAHCKON KOMHMCCHH TI0 MPABaM YeJIOBEKA M HAPOIOB .
ITo cocrosiuuto Ha 20 mapta 2016 r. Tonbko 30 cTpaH SBIAIOTCA
Y4aCTHUKAMM JTaHHOTO IpOTOKoja. M3 HuX TOIpKO BOCEMBb che-
Jany 3asBJI€HHE O BO3MOXHOCTU PAacCMOTPEHHS >Kajno0, Hemo-
CPEIICTBEHHO MOAAHHBIX IpaxaanaMu u HITO.

D¢ dexTrBHOE OCYIIECTBICHHE MTPaBa HA MOJa4y WHAUBHUIY-
allbHOM kano0bl B AQpUKAHCKUN Cy[] 11O TMpaBaM YeJIOBEKa CBS-
3aHO C NPHU3HAHUEM TOCYJapCTBAMH-YYaCTHUKAMH IPOTOKOJIA
ropucaukiuu Cyna. Ot Bonpoca nmpusHaHus kommnereHuuu Cyna
MPUHUMATh WHAMBHUIYaJIbHbIE KaJ00bl 3aBUCUT W PELICHHS BO-
IIpoca O BOCCTaHOBJIEHMHM HApYIIEHHBIX IpaB. BoccraHoBieHue
HapyILIECHHBIX [IPaB, B TOM YHCJIE€ BBIILIATHI KOMIIEHCAIUH UMEIOT
IPUHLNMIIAAIBHOE 3HAaYEHHUE B J€JIe 3alIUThI paB yenoBeka. On-
HUM W3 IPUMEPOB MEP MO BOCCTAHOBJICHUIO HAPYLIEHHBIX MPaB U
paccmotrpenust Cyniom Bompoca O BbIIIJIaTe KOMIIEHCALUU B TPaK-
tuke ACITYH moxeT ciyxut aeno Mtukumna u p. npotus Tan-
sanun’. [lonosxkenus o nogade pusnueckumu u HI1O xano6 Herno-
cpenctBenHo B ACITUH conepxarcs B cT. 5.3 u 34.6 IIpotokomna®.
[lanHble BOIlpochl paccMarpuBaroTcs U B [IpaBmiax mpouenypsl
ACIIYH. Cratbs 5.3 IIporokoina raacut, uto Cya MOXKET MPUHH-
MaThb Ha PACCMOTPEHHUE >KAJIOObI, HEMOCPEACTBEHHO IOJIaHHBIE

2 A6ammmze A.X., Connuen A.M. I06uneii Adpuxanckoit XapTuu 1Ipas ueso-
Beka 1 HaponoB // EBpazuiickuii 1opuandeckuii sxypHai. 2012. Ne 2. C. 24.

3 Bykypy JKan-Baruct. 3amura nojuTHYECKUX NPaB B AQPUKAHCKOM CyJIe 10
IpaBaM 4eJIOBEeKa M HapoJIoB: Jieno « MTHKuIa 1 Apyrue npotus TaHzaHuw» //
MextyHapoTHO-TIpaBoBbIe MpolieMbl Adprku: Marepuaibsl Kpyriioro cronia
XIII MexmyrapoaHoro koHrpecca «brumenkoBckue ureHms». Mocksa, 11 arm-
pemst 2015 r. / otB. pen. A.X. Abammnze, E.B. Kucenea, A.M. Conaues. M.:
PY]IH, 2015. C. 72.

* IIpoTokon 0 co3nannu A(PPUKAHCKOTO Cya IO IPaBaM YeI0BEKa M HAPOIOB.
URL: http://www.au.int/en/content/protocol-african-charter-human-and-
peoples-rights-establishment-african-court-human-and-peop. (mara oOpaiue-
Hust: 30 mapra 2016 1.).
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bu3NYECKUMHU JUIIAMH ¥ HENPaBUTEIbCTBEHHBIMU OpraHU3allu-
MU, UMEIOILIUMHU CTaTyc HabmoaaTes s npu AGpuKaHCKOH KOMHC-
CHUU 10 IIpaBaM YeJIOBEKa U HApOOB.

[TpoTokon o co3gannu A(GpHUKaHCKOTO Cya Mo MpaBaM ye-
JIOBEKA ¥ HAPOJIOB 00ECIICYMBALT C OJTHOM CTOPOHBI 00S3aTEIHHY O
IOPUCIUKIMIO B OTHOIICHUH 3asBICHUH OT a()pHKaHCKHX ToCy-
napctB, AppukaHCKONH KOMUCCHU U ahPUKAHCKUX MEKIPABUTEb-
CTBEHHBIX opranusanuii. C 1pyroil CTopoHsl, JaHHBIA IPOTOKOJ
npeaycMarpuBaet gakynbTaTuBHYIO Popucaukimio ACITYH npu-
HUMATh KaI00bI OT OTAENBHBIX JIHI HJIK OOIIECTBEHHBIX OPTaHU-
3aluii, UMEIONUX CcTaTyc HaOmomaTens mpu AGpPUKaHCKON KO-
muccud. GakynbTaTUBHAS IOPUCIUKIS MIPEAIIONATraeT, YTO TOCy-
JapCTBa-y4YaCTHUKHU MPEIBAPUTENBHO AENAI0T CIIEUAIbHOE 3asB-
JeHue o npu3HaHuu komrereHuu Cyzaa. 91o o3Havaet, uto Cyn
MO3KET OCYIECTBIISITh CBOIO FOPUCAUKIIMIO TOJIBKO C COTJIacHsl roc-
yAAapCTB-y4acTHUKOB. JlaHHas (¢akylIbTaTUBHAS KOMIICTCHIIUS
ACTIYH no3Bomsier otaensabiM gutiaM 1 HITO oGpammartscst ¢ xa-
n06amu B Cyz 1ub0 HEMOCPECTBEHHO, THO0 KOCBEHHO yepe3 Ad-
PUKaHCKYIO0 KOMUCCHIO TI0 [TpaBaM 4eJoBeKa U HapOJIOB.

CymectByeT criocob At PU3NIECKUX JIUI[ KOCBEHHO 00pa-
1IaThCs C MHAUBUIyJIbHBIMU jkajio0aMu B AGpUKaHCKUH CyJT 110
npaBaM YelloBeKa U HapooB. Ou3nyeckue Juia U HempaBUTelb-
CTBEHHBIE OpraHH3aluy, O00JaJaloIMe CTaTycoM HaOIomarens
npu AdpukaHCKOH KOMHUCCHH T10 TIpaBaM YeJIOBEKa, MOTYT JIOBe-
ctu cBou gena 1o ACITYH ngaxe B ToM ciydae, KOrja COOTBET-
CTBYIOIIIEE FOCYJapCTBO-OTBETUHMK HE C/EJIANIO 3as8BJICHUE B COOT-
BETCTBUHM CO cTaTher 34.6 [IpoTokoiia 0 npu3HaHUK IOPUCIUKIIUN
Cyna paccMaTpuBaTh WHAWBUAYaIbHbIC >KanoObl. duznueckue
munia 1 HITO MoryTt nogaBaTh xanoOsl B AQPUKaHCKYIO KOMHC-
CHIO TIO TpaBaM 4YeJOBeKa U HapoAoB 0e3 coriacus rocynapcrpa-
yuacTHuKa. Komuccust MOKeT MpUHATH pelieHre o mepenade co-
OTBETCTBYIOLIETO Jiena B A(QPUKAHCKHIA CyJT IO TTpaBaM YelloBeKa
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u HapO,I[OBS . HeoO0xogumMo oTMETHTD, YTO HE Tak yacTo Komuccus
UCTIONIB3YET JaHHBIC TIOJTHOMOYHUS MO OOpAIEHUIO ¢ kKamobaMu B
ACIIUH®.

B cnyuae, xoraa ¢usudeckoe o i HITO co crarycom
HaOIroaTeNs TIOIAI0T JKallo0bl, AprKaHCKass KOMUCCHS TI0 TIpa-
BaM Y€JIOBEKA U HAPOJIOB MOXKET MPUHSTH PELICHUE JOBECTH JIEIO
10 AQpUKaHCKOTO cyJa MO MpaBaM YeslOBEKa U HAapOJOB JABYMS
criocobamu:

— Komuccuss MoxeT NpuUHATH pelieHne OOpaTUThCS B
ACITYH (1o paccMOTpeHHS BOIIPOCA O MPUEMIIEMOCTH KallOOBbI),
€CJIM JIaHHOE JIeJI0 KacaeTCsl CEPhE3HbIX U MAaCCOBBIX HapYIIECHUI
MpaB 4yeJI0BEeKa, COBEPIICHHBIX rocygapcTBoM-ydacTHUKOM [Ipo-
tokosia Cyna;

— Komuccuss MOXeT TUpHUHATH peElIeHHe OOpaTUTHCS B
ACTIYH B ciry4ae HEMCIIOJIHEHHE BEIHECEHHBIX €10 PEIICHUH (Bpe-
MEHHBIX MEp WJIM PEIICHHUH MO CYIIECTBY) roCyJapCTBOM-Y4acT-
HukoM [Iporokona ACITYH.

B atux ciyuasx, ¢pusnueckue nuna u HI1O, nmeromue cra-
Tyc Habmoaarens npu AGpUKaHCKOW KOMUCCHU TI0 TTpaBaM 4eo-
BEKa M HApPOJIOB, MOTYT CTaTh YYaCTHUKAMHU MPOIECCa, UHULIMUPO-
BaHHoro Komuccueit nepen AGpukaHCKUM CYJIOM IO TIpaBaM 4e-
JIOBEKA W HApOJOB B COOTBETCTBUU C PEIICHUEM TPETHETO 3ace/ia-
Hust ACITYH u Komuccum ot 31 aBrycra 2010 r. Cnegyet ot™me-
TUTh, YTO AQpHUKaHCKash KOMHCCHUS TI0 TIpaBaM YeJIOBeKa U HapO-
noB MoxkeT oopatuthest B ACITYH, eciu rocymapcTBo, IpOTUB KO-
TOpOTO TMo/aHa xkanoba nepen Komuccueit SBisieTcst y4aCTHHKOM
[IpoTokona ACITYH.

SURL: www.FIDH.org., Guide pour comprendre la cour africaine des droits de
I'homme et des peuples 2010. P. 76.

¢ Comauen A.M. K Bompocy 06 adpHKaHCKON CHCTEME 3aIMTHI IPaB Yeo-
Beka // CoopHuk Te3uncoB poknanoB I MexayHaponHoW HaydHO-TIpaKTHYE-
ckoii koHpepenin «Kyrapunckue urenns» MI'TOA umenn O.E. Kyraduna:
Cexkiyisi MEXIyHapoaHOrO My0Oiau4yHOro npasa / otB. pea. E.I'. Moucees. M.:
MTI'TOA um. O.E. Kyraguna, 2012. C. 176.
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CymiecTByeT npakTHUKa 10 JAHHOMY BOIIPOCY, KOT/Ia BIIEp-
Bble, A(pHrKaHCKast KOMHCCHS IO TIpaBaM 4eJIoBeKa U HapoJ10B 00-
patunack B AQpukaHCKHI CyJl TTO TpaBaM 4YeJIoBeKa M HapOJIOB.
M3HauanbHO HEMPABUTEIHCTBEHHBIC OPTaHU3AIUN OOPATUINCH B
Adpukanckyro Komuccuto, uroosl oHa ooparuiack B ACITYH ¢
*)anoboi mpotus JluBuu. [lanHoe neno «Agpuxarnckas komuccus
1o Npasam uenoeexa u Hapooos (3assumensv) npomue Beauxoii Co-
yuanucmuyeckou Hapoonou Jlusuiickoti Apabckou /ocamaxupuu
(omeemuux)» ObLIO HHULMAPOBAHO 3asBieHrneM Ne 004/20117. TTo
JaHHOMY jaeny, AdpukaHckas KOMHCCHS IO TpaBaM YeJloBeKa U
HaposioB (AKITYH) nmoxana >xanoby B AppukaHCKHUi CyI 1O Tpa-
BaM 4eJIOBEKa U HApOJ0B MPOTHUB JIMBUU O CEPbE3HBIX U MACCOBBIX
HapYIICHUSIX TTOJIOKEHUN ADPUKAHCKOW XapTHH MPaB YEIOBEKA 1
Hapos0B, paTuduuupoBanHoit Jlusuu B 1986 1. JIuBus Takxke pa-
tudumuposana [Iporokon o cozmanuun ACITUH 19 Hos6pst 2003 .
B yactaoctu, AKITYH ocyauna penpeccuBHBIX IEHCTBUM CO CTO-
POHBI IPAaBOOXPAHUTENIBHBIX OPraHOB B OTHOIIEHUU MHUPHBIX Je-
MoHcTparmii B gpespaine 2011 r., uype3smepHOe UCTIONB30BAHUE TSI-
KEJIOTO OPYXHUs MPOTUB HACEJICHHUSA, apecT U 3aJiep>KaHue ydacT-
HUKOB JeMOHCTpauuid. Ilo MHEHUIO 3asBUTENS, 3TH AEHUCTBUSA
MIPEJICTaBIIsUIN COOOM Cepbe3HbIE U MACCOBbIE HapyIICHUS MPaB,
rapaHTUPOBaHHBIX CT. 1,2,4, 5,9, 11, 12, 13 u 23 Adpukanckoit
XapTUU TpaB YelloBeKa U HapoaoB. 3asButeinb npocus Cya mpu-
HUMAaTh B OTHOILIEHUH TOCYAapCTBA-OTBETUYMKA HEKOTOPHIE IPUHY-
nuTenbHble Mepbl. Cy 1 IPUHSUIT pellieHre O IPUOCTaHOBIIEHUH pac-
CMOTpPEHHS JAaHHOTO JieJia B CBS3M C TEM, YTO 3asBUTEIb HE MOT
TIPeJOCTaBUTh J0KA3aTeNbCTRa.

7 AppuKaHCKas KOMHCCHS II0 IIpaBaM 4eJOBeKa U HapOAOB IIPOTHB Benukoi
Conmamictuaeckoit Hapoxnoit JluBuiickoit Apabckoit [xamaxuprm. URL:
http://www.african-court.org/en/index.php/2012-03-04-06-06-00/all-cases-
and-decisions/2-home/173-application-no-004-2011-african-commission-on-
human-and-peoples-rights-v-great-socialist-people-s-libyan-arab-jamahiriya
(mara obpamenus: 01 anpens 2016 1.).

8 Tam »xe.
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C y4eToM Takoil MpaKTUKH, BO3HUKAET BOIPOC O TOM, MOXKET
a1 AQpukaHCKash KOMHCCUSI JeMCTBUTENBFHO 00ECIEUnUTh MHTE-
pecol dusuaeckux i 1 HITO B xone pazobuparensctBa B Adpu-
KaHCKOM CyJie TI0 IpaBaM uesioBeka 1 HapoaoB? Hekoropele aiie-
MEHTHI OTBETa Ha JIAHHBIA BOIIPOC MOTYT OBITh HalJIeHBI B Mexa-
MEpPUKAHCKOM CHCTEME 3alUTHI MPaB YeI0BeKa, TJe BCE JKAI00bI
JIOJKHBI MPOUTH Yepe3 AMEPHUKAHCKYI0 KOMUCCHIO 110 IpaBaM 4e-
JIOBEKA JI0 TOr0, KaK OHM IOCTYIAIOT Ha paccMOTpeHue B Mexa-
MEPUKAHCKUH Cy/ TI0 paBaM 4esioBeka. BeiOpaHHbIi yTh B Ad-
PHUKaHCKON cucTeMe 3aTpyIHseT 3()()EeKTUBHOCTh AEATEIbHOCTU
AdpukaHckoro cyma mo mpaBaM 4YelioBeka W HaponoB. OmHaKo,
ClIeZlyeT OTMETHTb, YTO AQpUKAHCKas CUCTEMa B 3TOM BOIIpOCE
BOCITPOM3BOIUT TO, YTO OBLJIO XapaKTEPHO JIJIsi €BPOTECHCKON CH-
ctembl. Ha MOMeEHT ero co3ianus, Jro0ble xKanoObl Ha HapyIIeHUs
IpaB yesioBeKa B aapec EBpomeiickoro cya mo npasam 4eioBeka
00s13aTeNnbHO JOJHKHBI ObUTH TpoiiTH Yyepe3 Komuccuro, mpexie
YeM B KOHEYHOM MTOT€ 3TH KaJloObl MOIJIM MOCTYNaTh Ha pac-
cmotpenue B ECIIY, ecnu v TONBKO €ciii COOTBETCTBYIOIIEE I'OC-
YAApCTBO CAENANO MpeABAPUTEIbHOE 3asBJICHUE O COTJIACUU pac-
cmotpenust CyioM Takux xainoo0.

AdpuxaHckuii ¢y 110 TIpaBaM 4YeIOBEKa W HAPOJOB pa3BHU-
BaJl MPAKTUKY, MOXOXKYI0 Ha MPAKTHUKy MexaMepuKaHCKOW Ko-
MHCCHH TIO TpaBaM 4esoBeka. AQPUKAHCKUN Cy TIO MpaBaM de-
JIOBEKa M HApOJOB MPOBOJUT KOHCYJIbTAUU ¢ AQPUKAHCKON KO-
MUCCHEH 10 BOMPOCAM O MPUHSATUHU TOIMPABOK, KACAIOIIUXCS €ro
[TpaBun nponenypsl. HeoOXoauMo Takke OTMETUTH TOT (akT, 4To
ACIIYH n AKITYH cormacunucek, 4To, B ciydae pa30oupaTenbCcTBa
1o ’kajobe, mocTymnaromen uyepe3 AQpPUKaHCKYI0 KOMUCCHIO IO
MpaBaM 4eJIOBEKa M HapoA0B, APpPHUKAHCKHI CyJ] MOXKET paccMmar-
pHUBaTh JaHHYIO Xajlo0y ¢ ydacTHeM (PM3WYECKOro JIMLA WIN
HIIO, kotopas nogana ee B AKIIYH B coorBeTcTBHM cO CT. 55
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Adprkanckoii xapTun® (9T0 KacaeTcs kano0, TToJaHHEIX Gu3nye-
ckumu nuiiamu uiau HITO).

NmennHo B 3TOM cBeTe AdpuKaHCKass KOMHUCCHSI 110 TIpaBam
YeloBeKa M HapoAoB MokeT momoraTh Cyqy B OCYIIECTBICHUU
CBOIO CyJeOHYI0 (YHKIIMIO B 00JIACTH 3aIIUTHI TIPAB YeIOBEKAa U
Hapos10B. UMenHo nanubiil Mexanusm no3soisier ACITYH pa3zsu-
BaTh CBOIO MPAKTUKY IO 3alllUTE MpaB YeJoBeKa ¢ yyacTHeM (u-
sudeckux U HITO uepe3 AKITUH, nockoiabky oueHb peaKo rocy-
JapCcTBa MOJAIOT 3asBJICHUS IPOTUB APYTUX FOCYAAPCTB-YUACTHU-
KOB.

®akynbraTuBHas opucaukius ACITYH Taxke Moxer ocy-
HIECTBIISATHCSA TMyTEM MPUHATHS U PACCMOTPEHUS KAnIoO, HEro-
CPEACTBEHHO MocTynaomux ot ¢pusundeckux aui u HI1O, HO 3TOT
MEXaHU3M UMEET OTpaHuYEeHUs, peaycMoTpeHHsbie cT. 34.6 [Ipo-
tokona ACITHH.

Henocpencreennoe oOpamienne ¢uszndeckux u HIIO B
ACITYH npenycmotpeno ct. 5.3 u 34.6 IIpotokona. B cooTBet-
ctBuM co cT. 5.3 IIpoTokona, Cya MOXKET pa3peliuTh OTIEIbHBIM
muniam 1 HITO, umeromue cratyc HaOmoaarens npu Adpuxan-
CKOM KOMHCCHHM WHUIIUUPOBATH MPOIECC MMyTEM TOJAYH KAITOOBI
HEMOCPEACTBEHHO Mepe] HUM.

Cratbs 34.6 rmacut, 4To B J1000€ BpeMs mocie patuduka-
1y Hacrosiero [IpoTokosa, rocy1apcTBO JOKHO C/IeNaTh 3asB-
JIeHWe O MpU3HaHWU pucAukiuu Cyaa IpUHUMATh JeNia B COOT-
BeTcTBUH cO CT. 5 (3) Hacrosimero [Ipotokona. Cyn He TOHKEH
MPUHUMATh KaKHe-TuOo kaao0bl B COOTBETCTBUHU cO CT. 5 (3) ¢
y4acTUeM TrocylapcTBa-y4acTHUKA, HE CIIENIABILEro TaKoe 3asiBiie-
HUE.

% AdpukaHckas XxapTHs 10 IIpaBaM dYeloBeka U  HapogoB. URL:

http://www.au.int/en/content/protocol-african-charter-human-and-peoples-
rights-establishment-african-court-human-and-peop (mara oOpaienus: 1 an-
pemnst 2016 1.).
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Taxum oOpazom, creayroye Juia MOTyT Ha 3aKOHHBIX OC-
HOBAHMIX MMOJABATh jKaa00y O HapyIIEHUH PaB YeJIOBEKa B yKa-
3aHHBIN CyH:

— JIuta, KOTOpbIE OTBEUAIOT YCIOBUSM JIJISl yU4aCTHS B CyAe0-
HOM pa30MpaTesbCTBE.

— HempaBuTenbCTBEHHBIE OpPraHU3allii, UMEIOIINE CTAaTyC
HaOmroaTens mpu AQpPUKaHCKOW KOMHCCHH TI0 TIPpaBaM YesloBEKa
¥ HapOJIOB.

B oTnuuune ot 1pyrux peruoHaibHbIX CYJ0B, 1aHHOE MPaBO
¢usnueckux muu u HITO obpamatscs ¢ xanodamu B Cy 1 He orpa-
HUYMBAETCSI OCOOBIM YCIIOBHEM, TaKUM KaK SIBJISATHCS HPSIMOMN
JKEPTBOM HapylIeHus IMpaB uenoBeka. [locie Toro, kak rocynap-
CTBO-YYaCTHHK CJI€JIajio 3asiBJICHUE B COOTBETCTBUHU CO CT. 34.6
[TpoTokouna, mo6oe nuro uian HITO co crarycom Habmromarens B
AdpukaHCKON KOMHCCHH, HE3aBUCHUMO OT €€ TPaXKJTAHCKOTO WIIH
IOPUIMYECKOTO cTaryca, MoxkeT obpamarbes B ACITUH c xano-
06aMM 0 HapyIIEHUH MIPAB YEJIOBEKA, COBEPIICHHBIE 3TUM rocyap-
CTBOM. B CBSI3M ¢ 3THM, TOCKONBKY TpakJaHe OOBIYHO HE 3HAIOT O
Bo3MokHOCTH oOparieHust B ACITYH wiam HE MOTYT BOCIONB30-
BaThCsl OTUM IIpaBaM Mo Py (PaKTOPOB, aKTUBHYIO POJIb UTPAIOT
HENPaBUTEIHCTBEHHbIE OPraHU3aIMH B 3alIUTE MpaB HU3MUECKUX
JIUL B PETMOHANIBHBIX M CyOperoHaIbHBIX cyaeOHbIX opraHax'’.
B stom otHomenuu, ACITYH nomkeH yduTeiBaTh MpakTuKy Ad-
PUKaHCKON KOMHUCCHH TI0 TIpaBaM YeJIOBEKa U HApOJIOB, OTPAKCH-
HOH B pemieHuu 1o aeny «AdpukaHckas acconuanus MaiiaBu u
npyrue npotuB Masputauuu (Malawi African Association et au-
tres ¢/ Mauritanie). He o0s3aTenbHO, YTOOBI aBTOpaMH COOOIIIE-
HUS (3asIBUTEIH ), ObUIH >KEPTBBI HITH YWICHBI X CeMbH. JlaHHOE TI0-
JIO’)KEHUE OTpaxkaeT 03a00UEHHOCTh K MPAKTUYECKUM TPYTHOCTAM,
C KOTOPBIMH CTAJIKUBAIOTCSI JIFO/IA B TEX CTPaHaX, I/Ie HAPYIIAIOTCS
mpaBa 4yesioBeKa. MeXaHu3Mbl HallMOHAJIBHBIX WK MEXIyHApO-

10 Matadi Nenga Gamanda. Le droit a un procés équitable, éditions Droit et idées
nouvelles, Bruylant. P. 139.
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HBIX CPEJICTB MPABOBOM 3aIIUTHI MOTYT OBITH HEJOCTYTIHBI JIIS ca-
MUX KEPTB WIH MOXKET CYIIECTBOBATH OMACHOCTh I HUX 00pa-
IIaThbCs B 3TH OPTaHbI.

Cnenyetr otMeTuTh, yTo AaHHas komneteHus ACITUH sB-
nsietcs haKyIbTaTUBHOM, TOCKOJIBKY OHA OCYIIIECTBIISETCS TOJIBKO
[IPH YCIIOBHH MPEABAPUTEITHHOTO CIICIIUATHHOTO 3asBJICHHS COTJIA-
Cusl TOCYJapCTBa-0TBETUMKA, IPOTUB KOTOPOTO MOJaHa kajioba 3a
HapyIIeHHs TpaB yenoBeka. Ha camom nene, pusudeckue nuia u
HITO, nmeromue cratyc HabmoaaTens npu AGpruKaHCKON KOMUC-
CHU TI0 MpaBaM YeJOBEKa W HAPOJOB, MOTYT OOpAaTUTHCS HEMO-
cpenctBeHHO B Cy1, €Clii ¥ TOJIBKO €CJIM COOTBETCTBYIOIIEE TOCY-
nmapctBo-yyacTHHK [Iporokoina, crmemano 3asBieHue (dakyibTa-
THUBHOE 3asIBJICHHUE) B COOTBETCTBHUH O CT. 34.6 [IpoTokomna, o mpu-
3HAaHUU Takou ropucaukiuu Cyna.

Mo’HO J1enaTh HEKOTOPBIE BHIBO/IBI 00 OrpaHUYEHHUH MTpaBa
JOCTyTIa K OpraHaM MeKyHapOIHOTO MPaBOCYIHS 110 TpaBaM de-
noBeka. /laHHasi TEHACHIIUS MOKET UMETh HEKOTOPBIE ITPEUMYIIIe-
cTBa ¥ HeocTaTku. C TOUKH 3peHUs MPEUMYIIIECTB, JAHHOE Orpa-
HUYECHHE MPHU3BAHO TMPEAOTBPATUTh HArpy3Ky AQpUKaHCKOTO
CyJia 1o mpaBaM 4esoBeka U HapoaoB. Kpome toro, Hanmuuue da-
KyJbTaTUBHOTO 3asBJICHHS oOecmeunBaeT S()PEKTUBHBIA KOH-
TPOJb BCEX JIeJI, HAaXOASIIUXCsl Ha paccMoTpenuu B Cye.

C npyroii CTOpOHBI, TAHHOE OTPAHUYEHHE SIBJIICTCS CEPbE3-
HBIM HAPYIIEHUEM JOCTYIa K MIPABOCYAUIO sl (PU3HUECKUX JIHII.
Cynebnas 3ammra aQpuKaHCKON CHCTEMBI MpaB YeIOBEKa ObLTa
OBl JTydlIIle BCETO, €CJI ObI YeTOBEK MOT JIETKO MOTYYHUTh JOCTYH K
npaBocyauto ACITYH. CocraBurenu [IpoTokona caemanu Obl 3Ha-
YUTEIBHYI0 SBOJIOIHUI0 MEXKIYHAPOIHOTO MPOIECCYyaTbHOTO
mpaBa B 00J1aCTH MpaB YeJI0BeKa, €CIM Obl OHU MOTJIN CIENIaTh MOJI-
HOCTBIO IOCTYITHOU JIJIsl PUBNYECKUX JTUI] ahPUKAHCKYIO CUCTEMY
3alUTHI IPAB YEIOBEKA.
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K BOMNMPOCY O CYBBbEKTAX NMPABA
HA BO3MELLEHUE YLLUEPBA
3A HAPYLWIEHWA NMPAB HYENOBEKA
B PAMKAX A®PUKAHCKOW CUCTEMbI 3ALUTHI
NMPAB YEJIOBEKA

Kpucruna Oraposna Kedypus

acnupanm kageopwl mexcoynapoorHozo npasa FOpuouueckoeo uncmumyma
Poccutickozo ynueepcumema opyacovi Hapooos
Hayunvui pykosooumens: Anexcandp Muxaiinosuu Connyes
KaHOUOAm 10puou4ecKux HayK, OOyeHm
117198, Poccus, Mocksa, yr. Muknyxo-Maxknas, 6; ch.keburia@gmail.com

ABTOpPOM HACTOSIICH CTaThU pacCMaTPUBACTCS CHEIU(pUKa
cTaTyca XepTBbl HapyLIEHWH rocyJapcTBaMU IpaB YEJIOBEKa B
JeHCTBYIOIIEH CUCTEME 3aIIUTHI MTPAB YesIoOBeKa Ha appruKaHCKOM
KOHTUHEHTE, a UMEHHO, B paMKax A(pUKaHCKOTO coro3a. Takum
obpa3oMm, B (hOKyce HCCIIEeNOBaHUS TEOPETUYECKUH IMOAXOA U
npakTuka AQprukaHCKONH KOMHCCHH TI0 TIpaBaM 4eJIOBEeKa U Hapo-
noB (nanee — AXITYH) u Adpukanckoro cyna 1o npaBam 4eso-
Beka 1 HapooB (nanee — ACITYH).

[Tpu3Hanue 3a TeM WM UHBIM JHUIIOM (WM TPYMIION JUIT) B
COOTBETCTBUU C HOPMaMH MEXIYHapOJHOIO MpaBa MOPOKAAET
onpeJieJICHHbIE MTpaBa, TAKME KaK MPaBo Ha CPEJICTBA TPaBOBOH 3a-
IIUTHI, KOTOPBIE BKIIOYAIOT B c€0sI KaK JOCTYIH K IIPABOCYAMIO, TaK
¥ IpaBo Ha Bo3MelleHue yiepba'. [Tpusenem nosunuio, Komuc-
cur OOH 1o MexayHapOoJHOMY MPaBy, U3JIOKEHHYIO B TeKCTe Oc-
HOBHBIX TPHUHIIMIIOB ¥ PYKOBOSIIUX TMOJIOKEHUN, KACAFOIIUXCS
IpaBa Ha MPaBOBYIO 3allUTy M BO3MeEIIEHUE yiiepOa il KepTB
rpyObIX HAPYIICHUA MEXIYHAPOIHBIX HOPM B OOJIACTH IMpaB 4e-
JIOBEKA U CEphEe3HBIX HapYLICHU MEXIyHapOJHOTO T'yMaHUTap-

! Bantekas 1., Oette L. International Human Rights — Law and Practice. Cam-
bridge University Press, 2013. P. 275-279.
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Horo mpaBa OOH 2005 r. (nmanee — OCHOBHBIE IPUHIIUIIBI U PYKO-
BOJSIILINE TIOJIOKEHUSA): «...6CEPMBAMU CYUMAIOMCA TUYA, KOMO-
pble noHeciu ywepo uHOUSUOYAIbHO UNU KOJLIeKIMUBHO, 8KII0YAs
@uszuueckull unu ncuxudeckutl peo, oyuiesHoe cmpaoarue, mame-
puanbHvle nomepu Uil CyujecmeenHoe yujemieHue ux 0CHO80No-
Jla2arowux npas, 8 pesyavmanme Oeticmeutl unu 6ezoeucmasus, Ko-
mopvle AGNAMCA  2PYObIMU  HAPYUEHUAMU MEHCOVHAPOOHBIX
HOpM 8 obnacmu npas 4eno8exka Uiy Cepbe3HbIMU HAPYUeHUIMU
MENCOVHAPOOHO20 2YMAHUMAPHO20 Npasd...» (IpUHIUI §).

Hcxons n3 nonoxkenuit npuHnumna 8 OCHOBHBIX IPUHIIATIOB
U PYKOBOJSIIMX TOJOXKEHHUH, >KepTBAMH MOTYT HpPHU3HABATHCS
JUIA, KOTOPBIM OBLI MPUYUHEH MATePUATBHBIN WIH MOPATbHBINA
yiiep0, MHIUBUAYaIbHO /WU B paMKaxX KOJUIEKTHBA. AQpukaH-
CKasi CUCTEeMa 3allIUTHI MPaB YeJIOBEeKa CIeAYyeT YKa3aHHOMY TIPUH-
LUy, MPU3HABast IPaBO KaXkJI0T0 JIUIIA, YbH [IPaBa, 3aKpEIJICHHbIE
B AQpuKaHCKOI XapTuu mnpas yesnoBeka u HaponoB 1981 r. (nanee
— AXITYH) Obutn HapyIIeHbI IEUCTBUEM WU O€3/IEHCTBHEM TOC-
yAapCTBA B JIUIIE €TO YIIOJTHOMOUYEHHBIX OPTraHOB WM JIOJKHOCT-
HbIX Jull. OtMmetrum, uyto TekeT AXITYH He coaepXuT moHATHS
<OKepTBa» HAPYIIEHUS IMpaB YEIIOBEKAa, TAK K€ KaK U «IIpaBO Ha
BO3MEIIICHHE yIepOa», Jumb B 1. 2 cT. 21 oroBapuBas mpaBo
«00€37I0JICHHBIX» HApOJIOB «B Cllydae rpadexka CBOETO IOCTOsI-
HUS... HA 3aKOHHOE BO3BPAILlEHUE €T0, a TAK)KE HA COOTBETCTBYIO-
IYI0 KOMIIEHCAIIUION?.,

C pa3BuTHEM MEXaHHU3MOB 3aIIMUTHI [TPAB YEJIOBEKA, TOHSATHE
CTaTyca )KEPTBHI OBLJIO PACIIMPEHO ¥ HA CETOMHSIIHUN JCHD BKITIO-
yaeT B ce0s Takxke, B cllydae HEOOXOAUMOCTH, POACTBEHHUKOB U
WOKTMBEHIICB HEMOCPEJACTBEHHOM KEPTBBI, T.€. JIUI], KOTOPBIE TI0-
HECJIM HEKOTOphIE CTpa/llaHus B CBS3U C NMPUUYMHEHHEM yiiepOa
IIPSIMOM JKEPTBE HAPYILICHUS.

2 AppuKaHCcKas XapTHs IpaB 4eloBeKa U HAPOJOB, MpUHATa 26 nioHs 1981 1.
URL: https://www1.umn.edu/humanrts/russian/instree/Rz1afchar.html (mara
obparenus: 6 anpens 2016 r.); D. Shelton. Human Rights, Remedies. The Max
Planck Encyclopedia of Public International Law. Volume IV. P. 1102.
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OcHoBaHHEM ISl BKIIFOYEHUSI «KOCBEHHBIX )KEPTB» B Kaye-
CTBE KEPTB HAPYIICHHUS B COOCTBEHHOM IpaBe, SBJISCTCS MPU3HA-
HUE UX CTpaJaHHii, KOTOpPbIE MOTYT OBITh KaK MOPAJIbHBIMH, TaK U
MaTepUaabHbIMU ((PU3NIECKUMU), B BUIY HX CBSI3U C MPSIMOUH
XKEpTBOU npaBoHapyuieHus. [IpusHanue TOoro, 4To, KpOME HEMO-
CPEIICTBEHHBIX JKEPTB M WHBIM JIMIIAM MOET OBITh MPUYUHEH
yiiep0, UMeeT 3HaueHHE I Pa3BUTHUS HamOosee 3P EeKTUBHOMN
CHCTEMBI 3alUTHI PAB YEIOBEKA.

[Tpaktuka AKITYH u ACITYH noaTtBepskaaet mpaBo Koc-
BEHHBIX KEPTB Ha BO3MEIICHHE MPUIMHEHHOTO UM yIepoa, K mpu-
Mepy, BIOBBI MOTYT IIPETEHI0BATh Ha BHIIIATY UM KOMIICHCALIUH
B CBSI3U C MOTEpel cymnpyra, KOTopasi Ipou3o0I1ia ¢ JOKa3aHHBIM
HapylLIeHHEM IpaB YeloBeKa, KaK Ka3Hb, COBEpIIEHHAs 0e3 ImpHu-
rosopa cyna’. TpeGoBaHue O TOM, YTO HPaBO HA BO3MEIICHHE
yiiep6a MOXKeT ObITh MepelaH0 HACJIETHUKY KEePTBbl HAPYIICHUS
MIPaB YeJI0BEKa, UCXOTUT U U3 TOTO, UTO «KEPTBa MEepecTaeT ObITh
KEPTBOM M3-3a CBOEH cMepTH»™.

TeM He MeHee, Ha HACTOSAIIUA MOMEHT HOPMAaTMBHO HE
ONpENETICHbl YCIOBUS OTHECEHHUs JIUIl K KAaTErOPHUH KOCBEHHBIX
’KepTB. Tak, HET YEeTKOro KpUTEpHsi, B COOTBETCTBUHU C KOTOPBIM
KOCBEHHBIE JKE€PTBBI JOJKHBI JI0KA3bIBaTh CBOIO CBS3b C IMPSIMOM
JKEPTBOM IpaBoHapyIeHus. Tak, B Aene, KoTopoe ObUIO pacCMOT-
peno AKITYH, aBe Herocy1apcTBEHHbBIE OpraHU3aluy MO1aJI1 JKa-
100y npotuB KamepyHa, cchutasich Ha MperojiaraeMble CIrydau
HACHJIUS CO CTOPOHBI TOCYJAPCTBEHHBIX OPTraHOB B XO€ MPOBEIE-
HUS O0IIEHAIIMOHATBHBIX BEIOOPOB B OKTsiOpe 1992 r. Ilo utoram
paccmotpennst AKITYH ne Tonbko npusnaina KamepyH BUHOBHBIM
B NPEIbABICHHBIX OOBUHEHMAX B HapylIleHWsX cT. 1, 2, 4, u 7

3 Pemenne AdpukaHCKOW KOMHCCHH IO TIpaBaM YelioBeKa B Aene Adpukan-
ckass Accoumauus ManaBu u  gpyrue npotuB  Masputanuu. URL:
http://www1.umn.edu/humanrts/africa/comcases/54-91.html (xata obpamieHus:
7 ampens 2016 1.).

4 Pemenne A(QpHKaHCKOM KOMHMCCHH IO TIPaBaM 4eoBeKa B aene Momns Jxo-
aHa npoTuB Maparackapa, cooomenue 108/93, 1996 r., m. 11.
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AXITYH, HO 1 peKkoMeHI0Bajla, CPEIU TPOUYETO, BHIIIATUTH JKEPT-
BaM HapylLIEHUN U UX HACJIETHUKAM CIIPABEIJIUBYIO U a/ICKBATHYIO
KOMIICHCAITHIO".

Bwmecre ¢ tem, AKITYH He naet onpeznenenue Toro, Koro u
KakuM 00pa3oM HE0OXOJIMMO OTHOCHUTH K HAcCJEIHHUKAM IMPSMBIX
JKEPTB, OCTABUB, TAKUM 00pa30M, TOCYAapCTBY PABO HA CAMOCTO-
arenbHyto Kinaccudukamuio. Jannas mozumus AKITYH moxet
OBITh MOIBEPrHYTA Pa3yMHON KPUTHUKE, TIOCKOJIBKY OT/IaBast Ha OT-
KyIl TOCYJJapCTBY-HAPYIIUTENIO BO3MOXXHOCTD ONPEIEIATh CTaTyC
MOCTPAJIaBIIUX JIUI[ MOXHO CTOJIKHYTHCSI C CUTyalluel Hel0CTa-
TOYHOTO COOJIIOICHHS TOCYIapCTBOM PEKOMEHIOBAHHBIX €My 00sI-
3arenbcTn’,

Mexy TeM, CUTyalus ycyryoJseTcsi TeM, 4TO B YKa3aHHOM
ciyuae MpsiMble KEPTBBI MPABOHAPYILICHU, a TAK)XKE CBA3aHHBIC C
HUMU HAaCJEeIHUKH WIH POACTBEHHUKH, BBIHYXIECHBI OOIIATHCS
HETMOCPEACTBEHHO C TOCYAapCTBOM, KOTOpOE 00sI3aHO HAJCIIUTh
WX MPaBOBBIM cTaTycoM. [1o00HBIN BapuaHT pa3BUTHS COOBITHI
YypeBaT HEeCOOTIOACHUEM B IOJDKHOM CTETICHH MpaBa Ha BO3MeEIIle-
HUeE yuiepoa.

Kak B03MOXkHOE pelieHne CI0KUBIICHCS CUTyallud MOKHO
MPEJIOKUTH CO3/1aHHE HEKOEro JOKYMEHTa, BEPOATHO PYKOBOJ-
CTBa JJIsl TOCYJIapCcTB, B KOTOPOM OBLTH OBI YETKO OIpeaeICHBI
KPUTEPUH, a TAK)KE MEXaHU3M COOTHECEHHUS TOTO UM MHOTO JINLA
K KaTeTOpUH MPSAMBIX WIH KOCBEHHEHI kepTB. [1o100HOE pyKOBOI-

5 Pemenne ApprKaHCKOl KOMUCCUH TIO TIPABaM YENIOBEKa B Jene Accoluanus
JKEPTB HACHJIMS TIOCIIE BBIOOPOB M MeXTyHapOIHbIH LIEHTp ITPaBOBOI 3alUThI
npaB 4enoBeka nporuB Kamepyna, coobmenue 272/03, m. 138 (2). URL:
http://www.achpr.org/communications/decision/272.03/ (mara oOpameHus:
5 ampenst 2016 1.).

¢ Pemenne AQpHKaHCKOM KOMUCCHH TI0 TIPaBaM 4YeJIOBEKa B JeNe ACCOIMAIMI
KEPTB HACHWJIHSA IOCIe BRIOOPOB M MeXayHapOIHBIN IIEHTP MPaBOBOI 3aIIUTHI
npaB 4enoBeka nporuB Kamepyna, cooOmenne 272/03, m. 138 (2). URL:
http://www.achpr.org/communications/decision/272.03/ (mata oOparieHus:
5 ampens 2016 1.).
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CTBO, OCHAIIIEHHOE MEPEYHEM IPeeIbHO ACHO CPOPMYIUPOBAH-
HBIX KPUTEPHEB, 0Ka3aJ10 ObI 3aMETHYIO TOMOIIIb P Pa3peIICHUN
CJIOXHBIX BOIPOCOB, KOI'/Ia TOBOJBHO HEMPOCTO ONPEAEIUTh, TO
WM WHOE JIUIO B KAa4eCTBE JKEPTBbI. JlaHHBIM MHCTPYMEHT OKa-
3aJics ObI BaXKHOM MOJAMOTOM JIJIsl 3asBUTENICH B TpOIlecce Ipeio-
CTaBJICHUA JOKYMCHTOB B LCIIAX TOKAa3bIBaHHA CBOCTO ITIpaBa CUU-
TaThCsl KOCBEHHOM KEPTBOM.

B uucno JA0Ka3aTCjIbCTB MOXET 6LITI> BKJIFOUCHELI, CpCIu
MPOYEro, JAOKYMEHTBI YJOCTOBEPSIOIINE JIMYHOCTh, POXKICHHE,
BO3MOXXHO KpCIEHUE, WIH kK€ HOTAPUATBHO TOITBEPKICHHBIC
CBHJICTETILCTBA O CMepTHU. B ciyuae, ecinu mo KakuM-1mb0 00bek-
TUBHBIM IMPUYHUHAM JIMIO HC MOXKCT NPCAOCTABUTH OIr'OBOPCHHBIC
JIOKYMEHTBI, OHO BIIpaB€ IMPEACTABUTH JIIOObIE HHBIE JIOKY-
MEHTBI/CTIPaBKH, KOTOpPhIE MOTYT HMOATBEPAMTH (PAaKT POJACTBA C
NpsIMOM JKEPTBOM HapyIIEHMs MpaB YEJIOBEKAa WM K€ J0Ka3aTh
MIPUHA]JICKHOCTH K OMPEIeJICHHON TPYIIIe/HapOoTy.

[Ipu3Hnanue TOro, 4YTO POJCTBEHHUKH, HACIECAHUKHU U VKU~
BEHIIbI TAK)KE€ UMEIOT MPaBO Ha BO3MEIEHUE yIIiepOa mpu coOIto-
JIEHUM OTpeeNICHHBIX YCIIOBUH, OCHOBAHO Ha IMpPEJICTaBICHUH O
TOM, YTO HapyIICHHE, COBEPIIEHHOE B OTHOILICHUHU JIMLa (MIPSMOI
’KEPTBbI) BIIOJHE MOXKET OKa3aTh OTPUIATENIbHOE BO3/ACHCTBHE Ha
HGKOTOpBIX/ MHOTHUX JPYTHUX JIUL, HAXOJAIINXCA B pa3H0171 CTCIICHU
OJIM30CTH K HEMOCPEJACTBEHHOM >KEpTBE MpaBOHApYyIICHUS. Bme-
CTC C TCM, HC IPCACTABJIACT COMHEHUU TO, 4TO JIMIIIb L[GJIOCTHLIﬁ
MOJIXO0Jl K BO3MEIICHUIO yiiepOa, ¢ y4eTOM BCeX MOCTPaJaBLINX,
0e3 4ero Helb3si TOBOPUTH 00 aJICKBATHOCTU PETapalliOHHBIX Me-
XaHU3MOB B IIEJIOM.

Kak y>xe ObIJI0 yIOMSIHYTO BBIIIE CTATYC KEPTBBI OTIPEIeIs-
eTCsl KaK MHIMBUAYaJIbHO, TaK U KOJUJIEKTUBHO, T.€. IPaBO Ha BO3-
MelieHne ymepda pacripocTpaHseTcss TakKe Ha TPYIIbI KEPTB.
JlaHHO€ MOJI0KEHNE MPETyCMOTPEHO, B YACTHOCTH, B TekcTax Oc-
HOBHBIX IIPUHILIUIIOB U PYKOBOJSALIMX MOJOXKEHUM (MPUHIUIBI &
u 13), a Taxke PykoBomsmux monoxenuit Octpoa Po66eH 1o 3a-
MPEIICHUI0 U TPEIyNPEekJACHUI0 THITOK B AdpHKE, KOTOPHIE
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[pelycMaTpUBalOT MPU3HAHKUE U 00eCIeYeHHe CO CTOPOHBI TOCY-
JIapCTB NpaB JKEPTB IBITOK U WICHOB UX CEMEN Ha BO3MEIICHUE
NpUYUHEHHOro UM ymiepba’. Kpome Toro, cama AXITYH B 3TOM
CMBICJIE YHUKAQJIbHA, TAK KAK B HEW HApsAy C 3alUTOM IIPaB 4elIo-
BEKa MPEeJyCMOTPEHO MOOUIPEHNE U 3aIIUTa IPaB HAPOJIOB.

[TpaBo rpymnmsl aui (3kepTB) HAa BO3MEIIEHHE yiiepOa OCHO-
BBIBACTCS HA MOHATHUH MPUYUHEHUS KOJUIEKTUBHOTO UJIU TPYMIO-
BOT0 yIiep0a, 4To B 0COOCHHOCTH 3HAYUMO B CIy4asiX CEphE3HBIX
MacCOBBIX HAapyIIEHUH MpPaB YeJIOBEKa, KOTOPbIE OKAa3bIBAIOT OT-
pHULIaTEIbHOE BO3ACHCTBUE HE HA OJJHOTO YEJIOBEKA, a HA ONpee-
JICHHYIO TPYIITY JIFOACH Wi cooOmiecTBa (HapObl, OOIIHMHBI).
Kpome Toro, o0 HeM MOKHO FOBOPUTH TOTJA, KOTJAa HAapYILIAIOTCs
«KOJUIEKTUBHBIE TIPABAY.

MexnyHapoaHble YHUBEpCAIbHbIE U PErHOHANIbHBIE MeXa-
HU3MBI pa3padoTaau OTIEIbHbIE MEPhl KOJUIEKTUBHOTO BO3MEIIIE-
HUS yuiep0a, KOTOpoe BO3MOXHO NMPUMEHATh KaK B KauecTBe J0-
MOJIHEHUS! K OCHOBHBIM penapauusM, MpeaoCTaBIsieMbIM OTAEINb-
HbIM JHIaM (KOTOpbIE TaKK€ MOTYT SIBISTHCS YaCThbIO KOJUIEK-
THBA), TaK U BCEH IpyMIie JIUIl, B 3aBUCUMOCTU OT 00CTOSITENLCTB
KaKJI0r0 KOHKPETHOTO CiIyyvasl.

[IpaBo3amiuTHBIE MEXaHU3MbI IPUMEHSIOT Pa3IUYHbIE KPU-
TEpUU Il ONpENeNICeHUs MpaBa TPYIIbI JHUI[ HA BO3MEIICHUE
ymep6a®. K npumepy, AKITUH uCX0muT U3 TOTO, YTO A1 IPU3HA-
HUS TPYTIIBI JIMI] B KQUeCTBE Hapoaa HEOOXOIMMO JI0Ka3aTh CBS3b
MEKly HapOJIOM, UX 3€MJIEH U ayTEHTUYHOUW KYJbTYpOil, a TaK¥kKe

7“Robben Island Guidelines for the Prohibition and Prevention of Torture in
Africa”, npunstsl Pezomonueit AdpukaHckoil KoMuccuy Ha 32-1 CeCCHU B OK-
Ts10pe 2002 1., omoOpensr Kondepernuneil rmaB rocynapcTs U IpaBUTEIBCTB
Adpuxanckoro Coroza, Mamyro (Mozambuk), wutomp 2003 1. URL:
http://www.achpr.org/mechanisms/cpta/robben-island-guidelines/ (mara o6pa-
menust: 7 anpens 2016 r.).

8 Pemenue mo memy Ne 276/2003 Hapox sumopouc npotus Kennn ot (espas
2010 r., m.150 — 151. URL: http://www.achpr.org/communications/decision/
276.03/ (nata obpamienus: 3 anpens 2016 r.).
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CaMOUJCHTU(QUKALMIO OTAEIbHBIX JIML B KadyeCTBE €AMHOIO
Hapona’.

OnHako BaXHO elle pa3 MOAYEPKHYTh TO, YTO HEB3Mpas Ha
TO, YTO TPYIIA JIIOJEH MOXET MPU3HABATHCA B KAYECTBE KOJUICK-
TUBa/HapoJia, a, CIEJ0BaTEeIbHO, UMETh MPaBO HAa BO3MEIICHUE
yiepOa B ciay4yae HapyUICHUs UX MPaB, 3TO HE UCKIIIOYAET MPaBO
KaX/I0T0 OTIEJIBHOIO JIMIA TPETEeHJOBAaTh HA BO3MEILEHUE
yiepda MHIUBUAYalbHO. B cilydasx, CBS3aHHBIX, HAIpUMED, C
MacCOBBIMU HapyLICHUSIMU IIPAB YEJIOBEKA, HAPSAY C MPUCYXKIe-
HUEM KOJUIEKTHBHOTO BO3MEILECHHS TPYIIAM JIMIl BaKHO CO3/aTh
MEXaHU3M, NT03BOJIAIOLINH OTJEIBHBIM XKepTBaM TpeOOBaTh caMo-
CTOSITEJILHO BO3MEILEHUS IPUUYNHEHHOTO eMy/eil yuiepOa, BHE pa-
MOK KOJUJIEKTUBHOT'O BO3MELIEHHUS ylepoa.

Mexny tem, AKIIUH, no uroram paccMoTpeHus 1eia o
MacCOBBIX HapyIlIEHUSX B OTHOIIEHUH IpaB OexeHueB u3 Cbeppa-
Jleone B I'BuHee, pekoMeHI0Bajla 000OMM TOCYAapCTBaM CO3/1aTh
KOMMCCHUIO JUUIsl OLIGHKHM ylepOa pas3iInYHbIX KaTeropuil >KepTB
(KaK MHAMBUIYAJbHBIX, TAK U KOJUIEKTUBHBIX) B LEJIAX HauOolee
TIOJTHOM KOMIIEHCAIMN MPUYMHEHHOTO nM yiiep6a'’.

[TonBOMSE MTOT BBHILIEU3IOKEHHOMY T00OAaBUM, YTO B paMKax
AdpukaHCKON CHCTEMBI 3alllUTHI MpaB 4YeJIOBeKa pazpaboTaHa
BEChbMa IIUPOKasi MPAaKTUKA PACCMOTPEHUSI CUTYAIMid ¢ HapyIle-
HUSIMM TIpaB 4eJIOBEKa KOPEHHBIX HApOOB, YTO CBSA3aHO KakK €O
cnenu(UKoi UCTOPUKO- TE€OMOIUTHUECKOTO Pa3BUTUA AQpUKaH-
CKOT0 KOHTHMHEHTA, TaK U 0COOO0r0 BHUMAaHHUsS, KOTOPOE Harpas-
JICHO Ha MOOILPEHUE U 3aLIUTY MPaB HAPOIOB.

® Pemenue mo jeny Ne 276/2003 Hapon sunopouc npotus Kenun ot (espans
2010 r., . 150-151. URL: http://www.achpr.org/communications/decision/
276.03/ (mata obpamenns: 3 anpens 2016 r.).

10 Pemrenne AQpuKaHCKOH KOMHCCHH TIO IIpaBaM 4eJIOBEKa U HapoaoB, MHcTH-
TYyT 1O TpaBaM dYeJIOBEKa W Pa3BUTHIO B Adpuke (0T MMEHH OEKCHIEB W3
Coeppa-Jleone B I'Bunee) nmpotue ['Buneu, coodmenue 249/02, 2004 r. URL:
http://www.achpr.org/communications/decision/249.02/ (mata oOparieHus:
3 ampenst 2016 1.).
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VYkazaHHast HEOOXOIUMOCTb HanboJIee MPOTyKTUBHBIX MEpP B
pamkax AKITHY n ACITYH oTHOCHTENBHO KOJUIEKTMBHOI'O BO3-
MeIeHus yiepoa HarpaBjieHa Ha 00pb0y ¢ MAaCCOBBIMH, CEPhE3-
HBIMHU U CHCTEMHBIMH ITpOOJIeMaMH B 00JIaCTH PaB YeI0BEKa, KO-
r7la HapylIaTcs mpaBa OOJIBIIOr0 KOJIMYECTBA JIMLL, a, ClIeA0Ba-
TEJIbHO, paciuupsercss 00beM penapaluoHHBIX TpeboBaHuil. Mc-
XOJIsl U3 BBIIIECKA3aHHOTO OYEBH/IHBIM MPE/CTABIISIETCS] BAJKHOCTh
JUI apUKAHCKOW MPaBO3ALIUTHON CHCTEMBI IIPaBO HA BO3MEIIIe-
HUe yiiepOa He TOJIbKO OTJEJIbHBIM JIMLAM (TIPSIMBIM HJIM KOCBEH-
HBIM XEPTBAM), HO U TPYIIaM JIML (HapoAaMm).
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NMPOBJIEMbI PEANIU3ALINA NPABA
HA OBPA30OBAHUE OETEN B A®OPUKE

Kere Kapaym Kop:ke

Acnupanm xagedpvl aOMUHUCIPAMUBHO20 U MeNCOYHAPOOHO20 NPasa
Beneopoockuii cocyoapcmeennozo HayuoHanbHo2o
UCCIe0068amenbCKo20 YHugepcumema
308000, beneopoo, ya. llobeowi, 0. 85, ketamayamel @hotmail.com

[IpoGnema peanuzanuu mpaBa Ha oOpazoBaHue aerel B Ad-
pUKE SBIISICTCS HAa CETOMHSAITHHUN JIEHb OJTHOM M3 CaMbIX 00CYKa-
€MBIX TeM KaK B MPaBUTEIHCTBBEHHBIX Kpyrax apuKaHCKUX roc-
yAapcTB, TaK U CPEIU HAyYHOU OOIIECTBEHHOCTH. B TO ke Bpemst
nyOMuKaluy, CrenuaIbHO MOCBSIICHHBIE HACTOSIICH TeMe, MOo-
MIPEXKHEMY OCTAETCSl OYEHb MAJIO.

Henscon Manpena, oquH u3 ObIBIIUX apUKAHCKHUX JIHJIE-
POB, TOBOPHJI, 4TO 00pa30BaHUE SBIISIETCS CAMBIM MOITHBIM OpPY-
KHMEM, KOTOPOE MOKHO MCHOJb30BaTh, YTOObI H3MEHUTH MUP'.

BriepBbie Ha MEXIyHAPOIHOM YPOBHE JTOKYMEHTOM, KOTO-
PBIN 3aKpenuI MpaBo Ha oOpazoBaHue, siBUiIach BeeoOmas [ekina-
pauus npaB yenoBeka 1948 r. B coorBercTBUE C 1. 1 CT. 26 naH-
HOTO AoKyMeHTa: «Kaxaplii 4eloBeK MMeeT mpaBo Ha 00pa3oBa-
Hue. OOpa3zoBaHMe JODKHO OBITH OECIUIATHBIM IO MEHBIEH Mepe
B TOM, YTO KacaeTcs Ha4aJIbHOTO M 0011ero oopazoBanus. Hauamns-
HOE 00pa3oBaHUE JMOJKHO OBITH 00s3aTeNbHBIM. TexXHUYecKoe U
npodeccuoHaIbHOEe 00pa3oBaHUE JOHKHO OBITh OOIIEIOCTYT-
HBIM, U BBICIIIEE 00pa30BaHUE JOJKHO OBITH OAMHAKOBO JOCTYII-
HBIM JIJI BCEX HA OCHOBE CIIOCOOHOCTEH KaKI0ro».

' Nelson Mandela — Biografias —~ UOL Educagdo. URL:
http://educacao.uol.com.br/biografias/nelson-mandela.htm (zara oOGpamieHus:
15.02.2016).

2 Bceobmas Jlexnapanus mpas denoseka 1948 r. Oprannszanus O0beIMHEHHBIX
Harwmii. URL: http://www.un.org/ru/index.html (1ara oopamenus: 15.02.2016).
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Bceobmas nexapariius mpaB yeioBeKa Hallljla CBO€ OTpaske-
HHUE B OOJIBIIMHCTBE YHUBEPCAJIBHBIX U PETHOHAIBHBIX MEXTyHa-
POJHBIX TOKYMEHTOB O MpaBax 4YeloBeKa, K KOTOPhIM MOKHO OT-
HecTH: MexnyHapoaHbii [1akT 00 S5KOHOMHYECKHX, COIHMATbHBIX
KyJbTYpHBIX TIpaBax 1966 r., Adpukanckyto XapTHro 1O NMpaBam
yenoBeka 1 HapoJoB 1981 r., AppukaHCKyI0 XapTHIO O IPaBax U
6marococrosiuuu pederka 1990 r. u psx ap.

Heo6xoauMo OTMETHTH YTO OOJBIIMHCTBO CTpaH AQpuku
paTUQUIMPOBAIN JaHHbIE MEXTyHAPOIHbIE TOKYMEHTHI.

Cornacho ct. 11 Adpuxanckoit XapTuu o npasax u 0yaro-
coctostHMH pedberka 1990 r., kaxapiii peOCHOK UMEET MPaBo Ha 00-
paszoBanue. ['ocyaapcTBa-y4yaCcTHUKH XapTUH 00SI3YIOTCS YBaXKaTh
mpaBa 1 00513aHHOCTH POJUTENIEH U B COOTBETCTBYIOIINX CIIydasixX
3aKOHHBIX OIEKYHOB, KOTOPBIX MOTYT BbIOMpaTh Uit oOyuaro-
IIMXCS JIeTel LIKOJIbI, 32 MCKJIIOYEHWEM Ha3HAuYeHHBIX rocynap-
CTBEHHBIMH OpraHaMH, 00ECIIeYNBATh PEIUTHO3HOE U HPABCTBEH-
HOE BOCMHUTaHUE peOEHKa B COOTBETCTBUHU C Pa3BUBAIOIIUMUCS
CHOCOOHOCTSIMH peOeHKa.

l'ocynapctBa-ydyacTHUKM XapTUHU NPUHUMAIOT BCE COOTBET-
CTBYIOIIIE MEPbI, YTOOBI TaPAHTUPOBATh, YTO KXl peOCHOK
MMeeT NMPaBo Ha TyYMaHHOE OOpalleHNe U yBaKEHHUE.

I'ocynapcrBa-yyacTHUKM XapTUX IPUHUMAKOT BCE COOTBET-
CTBYIOIIIME MEpbI Uil JOCTH)KEHHS TIOJHOTO OCYIIECTBICHUS
npaBa Ha 00pa30BaHUE U, B YACTHOCTH, O0S3YIOTCS:

1) obecrieunTs OecriaTHOE M 00s3aTEIPHOE HAYaJIbHOE 00-
pa3oBaHUE;

2) CTUMYJIMPOBATh Pa3BUTHE CPEIHETO 0Opa30BaHUS B €TO
pa3nuYHBIX (opMax M MOCTENIEHHO CAENaTh €ro OECIUIaTHBIM U J10-
CTYTIHBIM JIJISl BCEX;

3) cnenatp BeIcuiee 00pa30BaHUE TOCTYMHBIM Ul BCEX HA
OCHOBE y4YeTa CITOCOOHOCTEH KaXJ0Tro C IMOMOIIBIO BCEX HEOOXO-
JUMBIX CPEJICTB;

4) MpUHATH MEPHI TSI TOOIIPEHUS PETYIISIPHON TTOCEIaeMO-
CTH LIKOJIBI M COKpAIIEHUs [10KA3aTeJIeN 0TCEBa;
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5) npuHATH 0COOBIC MEPHI B OTHOIICHUH JKCHIIWUH, OJIapeH-
HBIX JIETeH-CUPOT, B IIeNsAX 00ECIeYeHHUs paBHOrO AOCTyMa K 00-
Pa30BAHHUIO [/ BCEX COLMAIBHBIX CI0EB 00MIecTBa’.

O6pa3zoBanue peOeHKa JOKHO ObITh HANIPaBJIEHO HA peallu-
3allMI0 CIeAYIOUINX 3aa4:

— TMPOJIBIKEHUE W PA3BUTHE JIMYHOCTU PeOCHKA, TATAHTOB
Y YMCTBEHHBIX U (PU3UYECKUX CTIOCOOHOCTEN B X CAMOM ITOJTHOM
00BeEME;

— COXpaHEHHE M YKpEIUICHHE MO3UTUBHBIX 4epT adpukaH-
CKOW MOpPaJIX, TPAAULIMOHHBIX LICHHOCTEH U KYJIBTYD;

— TIOJITOTOBKY PeOEHKA K OTBETCTBEHHOM KM3HU B CBOOOI-
HOM OOIIIECTBE B JyXe MOHUMaHUs, TEPIUMOCTH, IHAJIOTa, B3auM-
HOTO YBaXXEHHUSI M JPYXKObI MEXKIy BCEMHM HapoJamH, STHUYE-
CKHMH, MJIEMEHHBIMU U PEIMTUO3HBIMU TPYIIIIAMU;

— COXpaHEHHE HAIMOHAJbHOW HE3aBUCHUMOCTHU M TEPPHUTO-
PHAIBHOM 1IEI0CTHOCTH TOCYAapCTB?,

OpHako, HEe CMOTPS HAa MEKyHApOIHbIE TapaHTUU Ha CEro-
THSIITHANA IeHb, peau3aliys mpaBa Ha oOpazoBaHue neteit B Ad-
pHKe enle gajeka oT AeKJIapaluil.

Tax, nHanpumep, FOxue1it CyaH siBisieTcs CTpaHoH, B KOTO-
PO 3HAYUTENHBHOE KOJIMYECTBO JIETEH MIKOJBHOTO BO3pacTa He
MMEIOT BO3MOXXHOCTHU MOcemarh mkoay. Okomno 51% aereit B Bo3-
pacTe Ha4YaIbHOM M CPeaHEH IMIKOJIBI He UMEIOT JOCTyIa K 00paso-
BaHuto. Hurep okasasica Ha BTopoM mecte — 47%, nanee ciegyer
Cynan — 41%. B Hurepuu, Kamepyne, Yane u Hurepe, 6omee 2
TBICSIY IIKOJ OcTaroTcs 3akpbIThiMu. Okono 600 npenonaBareneit
norudyiv oT pyk O0EBUKOB paJIMKaJIbHON HCIAMHCTCKOW OpraHu-
3ammu «/[xamaaty aximuc CynHa JlugnaaBatu Banb-Jlkuxam Ha
tepputopun Hurepun. [lo manaeim FOnuced, Ha ceBepe Kame-
pyHa, ToJbKO ofHa 13 135 mkod, 3akpsIThiX B 2014 1., 6612 BHOBB

3 AQpukaHcKas XxapTHs Ipas 1 6rmarococtosans pebénka 1990 r. African Char-
ter on the Rights and Welfare of the Child — African Union, See more at: URL:
http://www.au.int/en/treaties/african-charter-rights-and-welfare-child#
sthash.uNeb2CF3.dpuf (mata oopamenus: 17.02.2016).

4 Tam xe.
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OTKpI:ITaS. bosniee 380 Thicau nereit B Bo3pacte OT ceMu 10 15 ner
MO-TIPEKHEMY HE MOTYT MPOJI0JDKATh 00yYSHHE B BUIY TOTO, YTO
OHHU pAaCMOJIOKEHBI B palloHaX Ha ceBepe Mamu, rae npoaoJrka-
I0TCSI aKTUBHBIE OOCBBIC JICHCTBUS.

HeoOxonuma 0OTMETUTH UTO, HECMOTPS Ha TPYIHOCTHU B pea-
JM3alMHY 1paB Ha oOpa3oBaHue aereil B Adpuke, B HEKOTOPBIX ad-
PUKAHCKUX TOCyJapcTBax MpoOiemMbl 0Opa3oBaHUs ACTEH, HAXO-
JISITCS B IIEHTPE BHUMAHUS TOCYAapCTBEHHBIX BracTeil. Cpean HUX
MoxHO Ha3Bath FOAP, Amkup, Mapokko, AHroima Mo3amMOuK u
Ap.

ITo nanaeiM FOHUCE®, B cucteme oOpa3oBanus Mo3amoOnka
HAOMIOAAIOTCS B IIETIOM TO3WTHBHBIC W3MeHeHus. [IIkomer 3ToM
CTpaHbI 0XBaThIBaIOT 92% o0m1ero koiauuecTsa nereil. Tem He Mme-
Hee, 53% u3 00111ero KoIu4yecTBa MO3aMOUNCKIX JeTeil 00ydaroTcs
B HaYaJIbHOM MIKOJIE U TOJBKO 27% B cpenaHen mkode’.

ITo nanaeiv KOHUCE®, B Anrosne Obls1 OTMEUEH OTPOMHBIN
mporpecc B A0CTyIe K 00pa3oBaHuio. Yucio ydanmxces B Hadallb-
HBIX M CPEAHMX IIKOJaxX HacuuThiBaso 2,2 MiH B 2001 r. u yBenu-
gyunock 10 9,6 muH B 2014 1.7

Cratuctnuecku apUKaHCKHX TOCYJAapCTB CBUACTEIb-
CTBYIOT, YTO OCHOBHBIE MPOOJIEMBbI, ¢ KOTOPHIMU CTAJIKHUBAIOTCS
JETH: TOJIBKO TMOJIOBUHA OKAHUYUBAIOT IIKONY B YCTaHOBIEHHOM
CPOKE; CYIIECTBYET 3HAUUTEIbHBIA OTCEB; KaYeCTBO 00pa30BaHUs
MO-TIPEKHEMY OCTABJISIET JKENATh JTYUIIEro.

Ecnu cpaBHUM peanuzanuio mpaB Ha oOpa3oBaHue JETEH B
adpUKAaHCKUX TOCYJapCTBaX C €BPOINEUCKUMH CTpaHaMH, TOTJa

5> Noticias e Midia — Radio ONU. URL: http://www.unmultimedia.org/radio/
portuguese/2016/01/unicef-1-em-cada-4-criancas-em-zonas-de-conflito-esta-
fora-da-escola/#.Vu3sKxJ96og (mara oopamenus: 17.02.2016).

¢ Noticias e Midia — Radio ONU. URL: http://www.unmultimedia.org/radio/
portuguese/2015/07/unicef-defende-investimento-na-educacao-da-crianca-em-
mocambique/#.Vu3z7RJ960g (nara odpamenus: 17.02.2016).

"DW — Made for Minds. URL: http://www.dw.com/pt/situa%C3%A7%C3%
A3o-infantil-em-angola-melhorou-mas-ainda-h%C3%A1-trabalho-por-fazer/a-
18526036 (nara obpaienus: 17.02.2016).
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00HapyX UM, 4TO OOJBITUHCTBO €BPOICUCKUX IETEH MMEIOT J0-
CTYI K OecIIaTHOMY M KaueCTBEHHOMY 00pa3oBaHHIO. B cooTBeT-
CTBUU C JaHHBIMHU EBpocTaTta, mpakTHUeCKH BCE JIETH OT YEThIPEX
JIeT TIOCEIIAl0T BOCMUTATEIbHO-00pa30BaTeIbHbIC YUPEKACHUS B
paHHEM JETCTBE WJIM B Ha4aJIbHOM LIKOJIe B OOJBIIMHCTBE (hpaH-
Iy3CKUX PETHOHOB U Ha Tepputopun Hunepnanna. [Ipakruuecku
cXokas cutyanus HaOmogaetrcs B benbruu, Utamum, I'epmannm,
JlrokcemOypre.

Hueo0xoaumMo OTMETUTH UTO, MPUYMHA 3TOTO HEPABEHCTBA
3aKIJIFOUAETCS TPEXKJIEC BCErO0 OTCYTCTBUSI MHBECTHIIHIA B c(hepy 00-
pa3oBaHus, T.e. OOJBIIMHCTBO appPUKAHCKUX TOCYIapCTB OYEHb
MaJI0O HaIpaBISIOT CpeAcTB B chepy oOpa3oBaHUs. 31eCh peyH
UJET HE TOJIbKO O JOMyCcKe K 00pa30BaHUIO HO, U O KayeCTBE ca-
MOro 00pa3oBaHus’.

IOAP 3anumaer mepBoe mMecTto cpenu ahpUKaHCKUX TOCY-
JapcTB 1o 00beMy MHBeCTUIMH B cepy oOpazoBanus. Ilo man-
HbIM Bcemuproro banka, mpaButenbcTBO FOxHOM Adpuku Bio-
XKUII0 OoJbIIe pecypcoB Ha oOpaszoBanue, yeM HOxxHas Kopes B
2009 r. u Slmoruu B 2010 1., COOTBETCTBEHHO, IIATHIA M IIIECTOM
nomeniensl B peitunre Pisa (ITporpamma Onenkn MexayHapoi-
HbIX CtynentoB) 2010 r.

B 3akmiodueHue xorenoch Obl OTMETHTH 4YTO, peaTU3alus
mpaBa Ha oOpa3oBaHue aeTei B AQpHKe B HACTOSIIEE BpEeMs IPO-
JIOJIKACT OCTABATHCSI OHON U3 CIONKHEUIINX MPOOIEM.

Takxe MOXHO OTMETHTh YTO, MHOTHE CTpaHbl A(puku He
MOTyT o0ecriedeBarh MpaBoO Ha 00pa3oBaHME JAETEH M3-32 BOOPY-
KEHHBIX KOHQIUKTOB. OJHAKO MPAaKTHUYECKU TOBCEMECTHO MPOUC-
XOJUT OCO3HAHMWE OJHON (PYHIAMEHTAIbHOW UCTHHBI — pEIICHUE
BONPOCOB AQpPUKH SBISIETCS NI€JI0M CYyBEPEHHBIX a(pUKaHCKHUX
rocy/1apcTB.

8 Eurostat. URL: http://ec.europa.eu/eurostat/statistics-explained/index.php/
Education_statistics_at regional level/pt (nata obpamenwus: 12.03.2016).
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A®PUKAHCKOMN KOMUCCUU NO NMPABAM YEJNTOBEKA
M HAPOLOB B 3ALLUTE NMPAB KOPEHHbIX HAPO1OB

Canka Moxammen

Acnupanm Kagedpbl AOMUHUCIPAMUBHO20 U MENCOYHAPOOHO20 Npasd
Beneopoockozo cocyoapcmeentozo HAYUOHATbHO-UCCIEO08AMENLCKO20
VHU8epcumema
308000, beneopoo, yn. Ilobedwr 85; mohammed.sanka@yahoo.com

B nacrosimiee Bpemsi KopeHHbIE Hapoabl AQpHUKH Bce elle
HY’KJAI0TCS 3alllUTEe UX NIPaB HECMOTPS Ha IPUHATHE PAJA MEXKIY-
HApOJHO-TIPABOBBIX IOKYMEHTOB, KaCAIOIIUXCS 3alUTHI MPaB KO-
PEHHBIX HapooB. B Takux ycnoBusax Adpukanckas Komuccns mo
[TpaBam Yenoseka u Hapomos (manee Adpukanckas Komwuccus,
Komuccus) urpaer BaxHyI0 poJib HE TOJIBKO 110 MOOIIPEHUIO HO U
MO 3alllUTe MpPaB KOPEHHBIX HApOAOB Ha AQPHUKAHCKOM KOHTHU-
HeHTe. Komuccust urpaer cBor poib MO COAEHUCTBUIO PAa3BUTHS
MpaB KOPEHHOTO HapoJia IMOCPEACTBOM YUPEKJICHHON et Adpu-
kaHckoil Paboueit I'pynmbel DxcneptoB nmo Kopennsim Hacerne-
HUSIM, a €€ MPOrPECCUBHAS POJIb B 3aIIUTE HAPYIIEHHBIX MPaB KO-
PEHHBIX HapOJIOB CBUJIETENLCTBYETCS B MPUHATHIX €10 PEILICHUSX.

brina yupexxnena Adpuxanckoir Komuccueit B 2000 r. Pa-
Oouasi Tpymnma 3KCIepTOB MO IpaBaM KOPEHHOTo HaceleHus (na-
nee — Pabouas rpynma, I'pynma).! OcHoBHO# 3amaueii PaGoueit
IPYMIIBI CTAJIO U3YYeHHE KOHIETIINY KOPEHHOT0 HaceeHus B Ad-
pUKaHCKOM KoHTekcTe. Kpome Toro, B 3a1a4ax rpyIiibl BKIIOYUIH
u3y4eHue MpuMeHeHus HopM AdpHukaHCKol XapTuu K KOPEHHBIM
HaponaMm B A¢puke, a Takke BOIMPOC O OJArOCOCTOSIHUM TaKUX
HapoJIOoB.

[To oxoHuaHuio mepBoro manjara, a umeHHo B 2003 r.,
rpyIma MpeAcTaBuwiIa JOKIad, B KOTOPOM ONUCKHIBATUCH OCTPHIC

' ACHPR /Res 51 (XXVIII) oo Resolution on the Rights of Indigenous Peoples’
Communities in Africa (2000), adopted by the African Commission at its 28th
Ordinary Session held in Cotonou, Benin in October 2000.
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npoOJIeMbl, C KOTOPBIMH CTAJIKHUBACTCS KOPEHHOE HAaceJICHHE B
Adpuxe. Kpome TOro, B HeM 3aTparuBajuch HEKOTOPHIE BOIIPOCHI
KPUTEPHEB UICHTU(UKALIUN TOTO MM MHOTO COOOIECTBa B Kaye-
cTBe KopeHHoro. [lokman PaGoueil rpynmbl, HECOMHEHHO, BHEC
3HAYUTEIIBHBIM MPOTPECC KacaeMO MPU3HAHMA M 3aAIIUTHI KOPEH-
HBIX HapoloB B Adpuke. Bo-nepBbIX, psii MOJIOKEHUHN J0KIa1a
Hallllld CBOE oOTpakeHHWe B TemarudyeckoMm nokiane AKITYH
2006 r. «kKopennsie Hapozbl B Adpuke: 3a0bITbie HAPOABI?», a 3a-
TeM TpaHcpopMmupoBaauch B KOHCylIbTaTHBHOE 3aKIIOYEHUE
AKIIYH no Hexnapamun OOH o mpaBax KOpEHHBIX Hapoa0B
2007 r. KpomMe TOro, Mo peKoMEeHAalMK J0KJIana ObLTa TPHHSITA
pe3omronus 00 yUpeXIeHHH BHOBb paboOYell IrpymIbl CPOKOM Ha
2roga ¢ albTepHATHBOW BO300HOBIICHMs. JlaHHAS PE30OIOIHS
TaKXe MOCTaBWIN Iepe]] paboueil rpynIoil HOBBIE 3aJa4l BaKHOU
Cpelr KOTOPBIX SIBJISETCS OCYHICCTBIIEHHWE CTPAHOBBIX BU3HUTOB
JUIS U3ydeHHsl CHTyallid C NpaBaMH KOPEHHBIX coolmects.” Bo
BpEMsl BU3UTOB IPyIIa U3y4aeT IOPUANYECKHE MEXaHU3MBbI (KOH-
CTUTYIIMOHHBIE, 3aKOHO/IaTEIIbHBIE U UHBIE MEXaHU3MBI), CIIOCO0-
CTBYIOLIME MOOIIPEHUIO U 3AIUTE IPAB KOPEHHBIX HAPOJOB B KOH-
KPETHOM cTpaHe, a Takke OOIIaeTcss co BCEMH 3aWHTEPECOBaH-
HbIMH cTOpoHamu. 3atem npeacrasisier nokiaa AKITYH o cuty-
allMy ¢ MpaBaMU KOPEHHBIX HAPOJOB B KOHKPETHOW CTpaHeE C pe-
KOMEHJAIMUAMH IIPABUTEILCTBY MIPOBEpsEMOro rocyaapcraa. He-
CMOTpS Ha TO, YTO MOJOOHBIEC PEKOMEHIALIMU HE UMEIOT I0pHUIye-
CKYIO CHIIy OHHU TOXOZAT 10 apecaTa U JOCTUTa0T MOCTABJIEHHBIX
nenei 3a cuét nonurudeckoro BiuusiHus AKIIUH. Ho B ciyuae He-
WCTIOJHEeHUST npeanucanuii Komuccus MoxkeT nepenath JaHHbBINA
BONpoc Ha paccMorpenue Adpuxanckomy Coro3y, KOTOpBIH, B
CBOIO OY€pEllb, MOKET IIPEIIPUHATD OIIPEIEIEHHBIE MEPBI B paM-
Kax MMEIOIUXCS B €r0 pacnopsDKEHUH MHCTPYMEHTOB. 3a 12 ser

2 ACHPR /Res 51 (XXVIII) oo Resolution on the Rights of Indigenous Peoples’
Communities in Africa (2000), adopted by the African Commission at its 28th
Ordinary Session held in Cotonou, Benin in October 2000. Paras. 1-5.
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cymiecTBoBaHus Pabouelt rpynmsl ocymiecTBuia 6osee 14 crpano-
BBIX BU3HTOB, CO3/IABIINX MPOYHYIO OCHOBY JUISl TUATIOTa MEXIY
AKIIYH, npaBuTenpcTBaMu aprUKaHCKUX TOCYAAPCTB U IPYTUMH
3aMHTEpPECOBaHHBIMH WHCTUTYyTaMu, BKItodass HITO u Hemocpen-
CTBEHHO caMU KopeHHbIe Hapoasl. Kpome BusurtoB [ 'pynne nopy-
YHIIOCH:

— cobupatb MHPOPMAIIMIO U3 COOTBETCTBYIOIINUX UCTOYHH-
KOB (BKJIIOYAs PABUTENHCTBA, TPAKIAHCKOE O0IIECTBO, KOPEHHOE
HaceJIeHUE B UX COOOIEecTBa) O HAPYIIEHUAX MPaB YEIOBEKa U OC-
HOBHBIX CBOOO]I KOPEHHOTO HACEJIEHUS U COOOIIECTB;

— OCYUIECTBIISATH BUSUTHI JUIS U3yUEHUS CUTYAlIUU C IpaBaMu
YelIoBeKa KOPEHHOTO HACENIEHUS/COO0IIEeCTB;

— (GopMyIUpOBaTh PEKOMEHIAINH U TPEUIOKEHUS O COOT-
BETCTBYIOIINX Mepax U JCUCTBHUIX, HEOOXOIUMBIX ISl MPEIOT-
BpallleHUs HapyILLIEHU IIpaB ueJoBeKa U OCHOBHBIX CBOOO] KOPEH-
HBIX HapOJI0B/COOOIIECTB;

— MpPEJCTaBIATh OTYET O CBOEH AEATEIHbHOCTH Ha KaXIyIO
OuepeIHyI0 ceccuio APpPUKaHCKON KOMUCCHH;

— COTPYJIHHUYATh C COOTBETCTBYIOIIMMHU MEXAYHAPOIHBIMU
U PETMOHALHBIMA MEXaHU3MaMU IO TIPaBaM 4YeJIOBEKa, NUHCTUTY-
TaMU ¥ OpraHu3alUsIMU.

Baxno ormetuts, yto no3unus AKITY kacaema onpenene-
HUSl «KOPEHHOI Hapoay SIBIIETCA OYEHb BaXKHOW C TOUKHU 3pEHUS
JEMOHCTpaIu OoJsiee MUPOKOTr0 W MPOTPECCHBHOIO MOJX0/Aa B
MPU3HAHUH IIPaB KOPEHHBIX HAPOJIOB. Y IOMUHAEM, YTO APpUKaH-
CKHE TOCYJIapCTBa BCEr/la BRIPAXKAIM UX COMHEHHS O MECTE IMpaB
KOPEHHBIX HapoJ0B, OCHOBAaHHBIX HAa HCKOHHOCTHU (KOPEHHBIX
HAPOJIOB HA UX TEPPUTOPUSX ), KOTOPAsi BCTPEUACTCS B CAMBIX pac-
MIPOCTPAHEHHBIX OMpPENEICHUSIX KOHLEMIUU (KOPEHHOH Hapon),
BKJIIOYas onpenenaenre Maprenca Ko6o®. OHu cuuTalor, 4to B 0T-

3 Cm.: UN Sub-Commission on Prevention of Discrimination and Protection of
Minorities, Study of the Problems of Discrimination Against Indigenous Popu-
lation // UN ESCOR, 1986 UN Doc. E/CN4 Sub2 1986.
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CYTCTBHE KOJOHH3AaTOpPOB Ha AQPHUKAHCKOM KOHTUHEHTE B HbI-
HEIIHUX yCIIOBUSAX BCe A(pUKAHIIBI SBISIOTCS UCKOHHBIMU H TIO-
ATOMY, HETIPUHUMA KOHIICTIIIHS «KOPEHHON Hapoa» B Adpuke. 13-
Oerass TAaKOro COMHEHHsSI M UHBIX MOJUTHYECKUX BOIPOCOB,
AKIIYH otmetunna, uto B Adprke TEpMUH «KKOPEHHON HApOI» HE
O3HayaeT «IepBbId kuTenb». OHa npeanowia 6ojee MoIXoasIee
Y KOHCTPYKTHBHOE OTIpe/iesieHUue, KOTOPOE OCHOBAHO HE TOJBKO Ha
BBISIBJICHMM OCHOBHBIX XapaKTEPUCTUK M TMPOOJIEM KOPEHHBIX
HApOJOB HO U KpUTepuu caMonaeHTuukanuu. Takas mparmaTiy-
HOCTh OKa3ajla OTpOMHOE BJIMSHHE Ha cocTaBieHue PaOoueit
['pynnoii «BO3MOKHBIX KPUTEPUEB JIJISI OMPEICIICHUS KOPEHHBIX
HAPOJIOBY, a TAK)KE HEMCUEPIBIBAIOIIETO CITMCKAa KOPEHHBIX HAPO-
noB B Adpuke. M Tak mo MHeHHIO [ pyTIITBI BAXKHOW Y€pTO# KOpEH-
HBIX HApOJIOB SIBJISIETCS TO, YTO OHU CTAJIKUBAIOTCA C KpaWHUMU
dbopMaMu MapruHaiu3aluu U AUCkpuMuHanuu. OHa OTMeETHIA,
YTO «TPYMIbI, CYUTAIOIINE ce0si KOPEHHBIMHU, TOJIKHBI COOTBET-
CTBOBATh CIEAYIOIIUM KPUTEPUIM»:

a) UX KyJbTypa ¥ 00pa3 >KU3HH CYIIECTBEHHO OTINYACTCS OT
JTOMHHHPYIOIIETO B OOIIECTBE, B TAKOW CTENEHHU, YTO OHH HaXO-
JATCS TIOJ YTPO301 MCUE3HOBEHUS;

b) coxpaneHne ux ONMpeAcIEHHOro o0pa3a >KU3HU 3aBUCUT
OT JIOCTyTa K 3€MJISIM U TIPUPOJIHBIM peCypcam;

C) OHM IO/IBEpPraroTCs TMCKPUMHUHAIINH, TOCKOJIBKY paccMma-
TPUBAIOTCSl KaK MEHEe Pa3BUTHIC, YeM JPYyTHe, TOMHHHUPYIOIINE
cJion 00IIECTBa;

d) oHM 3aYacTyro JKHMBYT B TPYAHOJOCTYIHBIX pailOHax H
reorpauyecky U30JIUPOBAHbI;

€) OHM OOBEKTHI TOCTIOACTBA U IKCIUTyaTallud B paMKax Cy-
[IECTBYIOIIUX HAI[MOHAJIBHBIX MOJUTUYECKUX U IKOHOMHYECKHX
CTPYKTYD».

CormacHo MHeHHIO ['pynmbl O0nbIIMHCTBO AGPUKAHCKUX
KOPEHHBIX OOIIMH MONaIaeT B 2 OCHOBHBIC TPYIIIBI, CKOTOBOIBI
U OXOTHUKHU-coOuparenu. Hapospl, KOTOpbIe MPeACTaBIsSIOT OXO0T-
HUKOB-coOupareneit BkmoyatoT barsa/Haponos [lurmeit (Hapoabt
baka, flka, babamxkenne, baruenu, bamOyTn n MenzaHn) peruona
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OonpIux o3ep U neHrpainbHoit Adpuku; Can (Haponsl Ty, Kse,
Hawma, Hapo, Kryn) roxxnoit Appuku, Xanzade Tanzanuu u Oruex
Kenun. K uuncimy ckoroBomoB otHocsTca Ilokor B Kenuu u
VYranne, Comamuc, Opomoc, CamOypy, Typkana, Pernune, Opma
u bopana B Kerann u 3¢dpuonun, Macau B Kenun u Tanzanun, Ka-
pamoKoHT B Yranne, bapaGaiir B Tanzanuu, M6opopo B Kame-
pyHE W IpYyTuX cTpaHax 3amagHoi Adpuxu, Xumba B HamuoOum,
®ynanu u Tyaper/bepbep B 3anagnoii u CeBepHoit Appuxu. [py-
rUe TPYNIbI, YIIOMSHYThIC B cooOmeHnu Paboueit [ pynbl BKITO-
4al0T MeNKuX (hepMepoB Takue Kak Hapoaos Oronsl B Hurepun®.

HecmoTpst Ha OTCyTCTBHME MPSAMOM CCHIJIKM Ha KOPEHHBIE
Haponsl B Adpukanckoit Xapruu, AKIIUH B ee nporpeccuBHOit
MHTEpIIpEeTallui, OTHOCHUT IpaBa TaKUX HApOJOB K IpaBaM Hapo-
noB, npusHaHHble Adpukanckoir Xaptuei. Pons AKITYH B 3a-
HIUTE TpaB KOPEHHBIX HapoJ0B B AQpUKe MOKHO BCTPEUaThCs B
pszie €€ peleHHil.

[Tpumepom Takux pemenuii Adpukankoit Komuccun, pac-
cMaTpHBarolee 00s3aTenbCcTBa roCcy1apCcTB B COOTBETCTBUH C A -
PUKaHCKOM XapTuel, Kacarolluecs COUUaIbHbIX, IKOHOMUYECKUX
U KyJIbTYPHBIX TIpaB HAPOOB, SBISETCS pelieHue no aeny OroHu.
B stom coobmiennu (momyuenHom Komuccueit 14 mapra 1996 r.,)
YTBEPKJAIOCh, YTO JICHCTBUA MO J00bIYe HE(PTH B ACIBTE PEKU
Hurep mpuBenu Kk MHOTOUMCIIEHHBIM HapylLICHUSM MpaB Hapoja
OTOHH, BKJIIOYAs YXYAIICHHE YKOJOTHUYECKON 00CTaHOBKU U, KaK
CJIE/ICTBUE, BO3HUKHOBEHHUE NPOOJIEM CO 3I0POBHEM MECTHOTO
HaceneHus. Tak, B cooTBeTcTBHH co cT. 21 Xaptuu (paBo Hapo-
JIOB CBOOOTHO paCIOpsKATHCS CBOUM O0raTCTBOM U IPUPOTHBIMU
pecypcamu), Komuccus yrBepauia, 4to npaBuTeabcTBo Hurepuu
«COZIEMCTBOBAIO pazpylieHuo OroHwieHaa MOCPEACTBOM JO-
mycka 9acTHbIX Ul U HepTsHbIX THK K pa3zpaboTke mpupoIHbIX
pecypcoB, B 3HAUMTEIHLHOW Mepe CIOCOOCTBOBAJIO HAHECEHUIO

4 Noxnan PaGoueit rpynmsl AQpUKaHCKOW KOMACCHH SKCIIEPTOB TI0 KOPEHHBIM
Hapogam / obumHam — 2005 r. URL: http://www.iwgia.org/iwgia files
publications_files/African_Commission_book.pdf
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yiiep6a Hapoay oroHw». Kommccus Takxke kputukoBasia Hwure-
pHIO 32 HE BOBJICUEHHE «COOOIIECTBA OTOHU B MPOLECC MPUHATHUS
peLIeHH, KOTOpBIE 3aTparuBaroT pazsutue OroHwieHaa». Jlanee
Komuccust moguepknyina, 4to corjacHo cr. 24 XapTuu, npeny-
CMaTpUBAOIICH TPAaBO HAPOIOB «HA OOMIUN YIAOBIETBOPUTEIh-
HBI YPOBEHb OKpYXaromlel cpepl, OJaronpHusITCTBYIOIUN HX
pa3BuTHIO», Hurepus He BBINOIHUIIA CBOIO O0S3aHHOCTh «IIPE-
IPUHATH HEOOXOIUMBIE MEPHI JJISl IPEAOTBPAILCHHUS 3arp3HEHUS
U DKOJIOTUYECKOM Jlerpagaiuu, CocoOCTBOBAThH 3alllUTE M OXpa-
HSATB 3KOJIOTUYECKH YCTOWYMBOE Pa3BUTUE U UCIIOJIb30BAHUE TIPU-
POJIHBIX PECYPCOBY, 4ero Tak U He ObuI0 cenano Hurepuei.’

B 2009 AKITYH nipuHsiio pemeHne, KoTopoe cTaino HeOob-
1ol mo0e0i KOPEHHBIX HApOJOB B CMbBICJE TOTO, UTO BIEPBHIE
CTaJl IPU3HATH IIpaBa KOPEHHBIX HAPOJOB HAa pPa3BUTHE MEKIyHa-
POIHBIA PETMOHAIBHBIA MEXaHW3M 3alUTHl IPaB YeEJIOBEKa.
Hctip! (kopenHoM Hapoa Kennn-OHaopouc) 3asBUIN HapyLLIEHUS
IIpaB YEJIOBEKA, CTABUIMX CJIEICTBUEM HACUIBCTBEHHOTO IEpeme-
IIEHUs] HapoJa DHJIOPOUC C 3eMeJb MPEIKOB 0e3 Mpe0CTaBICHUS
COOTBETCTBYIOLIEH KOMIIEHCALIUH; OTCYTCTBUE JOCTYIA K TEppH-
TOpUSAM HX TPAaJULUOHHOTO NPOXHUBAHUS A OCYILIECTBICHHUSA
KyJbTYPHBIX ¥ PETUTHO3HBIX O0PSIIOB, @ TAKXKE /IS BhIIaca CKOTa;
U OTCYTCTBHUE JOCTYyIA K MPOLECCY U3BJICUEHHs MPUOBLTN OT pas-
BUTHSI TEPPUTOPUH — OT CO3/IaHUS HA HEMl UTOPHOM 30HBI.

WuTepnperanus nosnoxeHuid cr. 22 Xaptuu (a MMEHHO
[IPaBO HApPOJOB Ha Pa3BUTHE) B OTHOIIEHUU KOPEHHBIX HAPOJIOB
cTaja elle OJHUM Ba)XHBIM MOMEHTOM jena «Exnnoponc». Adpu-
kaHckasg Komuccnst mpuiuia K BbIBOJY, YTO TaKO€ HApYIIECHHE
MMEJO0 MECTO TaK KaK HACHJIbCTBEHHOE IEPEMELICHUE Hapoa He
MO3BOJIUJIO UM JIOBOJILCTBOBATHCS OJlaraMH OT Pa3BUTHUS TEPPUTO-

5 African Commission on Human and Peoples' Rights, The Social and Economic
Rights Action Center and the Center for Economic and Social Rights v. Nigeria,
A, Comm. No. 155/96, 2001.
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puH, Kak Toro Tpedyer Xaptus. KpoMme Toro, rocy1apcTBo «He uc-
MOJTHUJIO CBOM 0053aTeNbCTBA MO0 OKA3aHUIO IOMOIIH TOCHEe Ta-
KOTO MepeMerieHus»’.

Cnenys M310KEHHOMY BBIIIE MOKHO IPUMTH K BBIBOLY O
TOM, YTO HECMOTpPsI Ha OINpeJeleHHbIe MpensaTcTBhsd, Komuccus
MPOSIBIISICT CTA0WIIBHOE J>KEIaHHWE 3allUINaTh MpaBa KOPEHHBIX
HapOJIOB, YTO OTPAXKaeT 3HAYUTEIBHBIN MpOrpecc HaOII0aeMBbIi
B 3alllUTE TIPaB CaMOM YsA3BUMOI KaTeropuu HaceneHus Ha AQpu-
KAaHCKOM KOHTHHEHTE.

¢ Centre for Minority Rights Development (Kenya) and Minority Rights Group
International on behalf of the Endorois Welfare Council v. Kenya // Communi-
cation No. 276/03, 27th Activity Report —2009-2010. Annex V. Para. 238.
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BO3MOXHbIE UBMEHEHUA B NMPOTOKOIJIE
O CTATYTE A®PUKAHCKOIo CYOA

Hrareiio Axonu lanu IlaBen

Acnupanm xagedpvl aOMUHUCIPAMUBHO20 U MENCOYHAPOOHO20 NPasd
benzopoockuii cocyoapcmeennbiii HAyUOHATbHDILL
ucciedo6amenbCKull yHueepcumem
ondonpavel@yahoo.fr

[Tocrne ompiTa MOTYYEHHOTO OT CO3JAHUS PETHOHAIBHOTO
MeXaHU3Ma I10 3alIUTe MpaB YeJoBeka Ha A(QpUKaHCKOM KOHTH-
HEeHTe, B nile AQpUKAHCKOTO cyJa Mo MpaBaM YeloBeKa U Hapo-
noB (manee ACIIYH) wnm apyrux pervoHalbHbIX MEXaHU3MOB
YTOJIOBHOTO MPaBOCYIUsl Kak Hampumep AQpUKaHCKHE Ype3BBI-
qaifHble KaMephl B cyneOHol cucteMe CeHerana, 3aHUMAarOIIUXCS
mpecie0BaHrueM JIHII, TTO03PEBAaEMbIX B COBEPIICHUH MEKIyHa-
POJHBIX TIpecTyIieHuit!, cosepmennsix B Yame B mepuon c¢ 7
utoHs 1982 1. mo 1 nexabps 1990 r., nepuoa mpaBiaeHUs: OBIBIIETO
npesujgenTa Xuccena Xabpe’, AdpHka IpoJOIKaeT pa3BUBaTh
JAaHHBIN OMBIT C HeJJaBHUM IIpuHATHEM [IpoTOoKO0IIa 0 BHECEHUH TTO-
IPaBOK B MPOTOKOJ O cTaTyTe A(PHUKAHCKOTO Cy/1a PaBOCY AU U
npaB uyenoBeka’ (manmee — IIpoTokon Mana6o), yupekIaromero
CEKITUIO [0 MEKAYHApOIHOMY YTrOJIOBHOMY IIpaBy B paMKax OyIy-
mero AQpuKaHCKOTO Cyjaa MPaBOCYAMs M MpaB yeoBeKa (manee
ACIIIY unu Cyn). Llenb ganHOM cTaThU 3aKIII0YaETCS B IPOBEIE-
Huu aHanusa [Iporokona Mamabo kak MEKrocyJapCTBEHHOTO CO-
rJIAIIEHUs B CUCTEME MEKIYHAPOJIHOTO YTOJIOBHOTO MPaBOCY IUSI.

"Human Rights Watch, ‘Declaration on the Hisséne Habré Case and the African
Union, 24 January 2006°.

2 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Sen-
egal) // Press Release. No. 2012/24. 20 July 2012.

3 Be6-crpanmma [porokoma. URL: https://docs.google.com/viewer?a=v&pid=
forums&srcid=MTIzNDQzNjU4MjYzNTYyODk4OTYBMTcINDk4ODAz
MTM2MjA4ANDEIMTMBUDKwWN1A3VTIRazRKATAuMQEBd]jI (mara 00-
pamenus: 24.04.2016 r.).
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[Iponuto yxe moytu 2 rojia ¢ MOMEHTA NPUHATUS TOCYAap-
cTBamMH-wiieHaMH AdpukaHckoro coro3a IIpoTokomna «o mepe-
cmotpe [IpoTokona o craryre AdpukaHCKOTO Cyaa MPaBOCyAMS U
IIPaB 4Y€JIOBEKa» SBUBILEHCS OJHUM U3 KyJIbMHHALIMOHHBIX MO-
MEHTOB Pa3BUTHUS MEXIYHAPOJHOrO YrOJIOBHOTO IPaBOCYIHs HA
Ad¢puxanckoMm koHTHHEHTE. [IpoTokon Manabo siBisieTcs Kioue-
BBIM IIPaBOBBIM MHCTPYMEHTOM. B COOTBETCTBMM C HACTOSIIHUM
[Tpotokonom, Adpukanckuii Cyq npaBocynusi U IpaB YeIoOBeKa,
OyZeT UMeTh OOIIMPHBIE TOTHOMOYHS JIJIsl PACCMOTPEHHS MEXKIY-
HapOJIHBIX/TPAaHCHALMOHAIBHBIX TpEeCTyIUIeHHH. Bo3MoXHO, B
CKOPOM OyTyIlleM MBI ITOJTyYHM YK€ IIEPBbI B MUpE MEXTyHAPOI-
HBII YTOJIOBHBIN CyJl pETMOHAIILHOTO XapaKTepa.

B xoHdnukTax, HeJaBHUX M MPOAODKAIOIIMXCS, AECITKH
TBICSY MUPHBIX JKUTEJCH NMOru0ian M OecUyMCICHHOE MHOXECTBO
JIOJIeH OBLIY ITOKaJICYSHBI M U3THAHBI U3 CBOUX JOMOB. Y OMICTBO,
IBITKY, N3HACUIIOBaHUS, HAHECEHUE yBeUHnil, BepOOBKa JIeTei-co-
JIaT ¥ YHUUTOXKEHHSI UMYIIIECTBA 0€3 OCHOBAHUI HE TOJIBKO CBUJIE-
TEJNBCTBYIOT O HEI(()EKTUBHBIX MEXaHM3Max MPEAOTBPAIICHUS
ATUX 3BEPCTB HA KOHTHHEHTE, HO ¥ 00 0TCYTCTBUH 3(H(PEKTUBHOTO
Y TIOJHOLIEHHOTO OpraHa JJjisi IPEecelI0BaHus JIUL BUHOBHBIX B
ATUX npecTyrieHusX. Co BCeMU XpOHUYECKUMHU O€/ICTBUSMU KOH-
¢nuKTOB M Oe3HAKa3aHHOCTHIO 32 HApyIIEHHE IPaB YEIOBEKa B
Adpuke, MOKHO C YBEpEHHOCTBIO CKa3aTh, 4TO npuHsTHE [IpoTo-
KoJsia Manabo sSBiIsIeTCsl BAKHBIM IIarOM B MPaBUJILHOM HarpasJie-
Huu. [IoTOMY 4TO MPUHIUIIBI M [IEHHOCTH Ha KOTOPBIX OCHOBBIBA-
eTcst naHHbli [IpoTokon 3aciykuBaroT BbICOKOH oueHkH. Cpenu
HUX MO>HO, HAaIlpUMEp, BBIACIIUTH CIEIYIOLINE: YBAKECHHUE MPaB
YeJIOBEKAa, CaKpaJIbHbIM XapakTep >KU3HHU, HENPUATHE U O0pbOYy C
0e3HaKa3aHHOCTBHIO, YKPEIUICHHE NPHUBEPKEHHOCTH AdpuKaH-
CKOT'0 COI03a B IIEJISX CONEHCTBHS MPOYHOTO MHpa, O€301aCHOCTH
U CTaOUIIBHOCTU; U MPENOTBPALEHUE CEPbE3HBIX M MAaCCOBBIX
HapyILIECHUH IIpaB YEJI0BEKa.

[IpoTokon cpaBHHTENBbHO HEOOJBIION JOKyMeHT. Ero oc-
HOBHOM TEKCT COCTaBJISIIOT IpeamOya, 3 rinasbl U 12 crareid. Tek-
cThI TIpoTokoJa Oyaymero Cyna nonoyHsoT ObBIIui [IpoTokon
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0 CcTaTyTe 00bEJMHEHHOTO Cy/ia, TOCTENIEHHO MOIMOJHUBIINE KaTa-
JIOr mpaB M CBOOOJ, oxpaHseMbIXx AQpuxanckoil Xaprueii®, a
TaKk)K€ BHOCHUBIINE B HEE CTPYKTYpHbIE U HEKOTOPBIE MPOLIECCy-
anbHBIE HOBEJUTBL. CTPYKTYypHasi 0COOCHHOCTh MaTepUaTbHO-TIpa-
BOBBIX HOpM [IpoTOKOJIa COCTOUT B TOM, UTO OHH SIBJISIIOTCSL HOP-
MaMU-JUCIIO3UIIMSAMIA U B HUX HA KOHEI-TO €CTh YKa3aHUs Ha
CaHKIIMIO YTOJIOBHOTO Xapakrepa. Ecimu panbiie AdQpuxaHCKHi
CyJl pasperan Jena o0ImerpaXx 1aHCKOro XapakTepa, I/1e HalloxKe-
HUE CIIPaBeAJIUBON KOMIEHCAlMM ObUIO €IUHCTBEHHBIM BHIOM
cankuuu B cuty Cyna, tenepb y AQpUKaHCKOTO cy/a MOSBHIUCH
BO3MOXKHOCTH TpeCieI0BaTh KOHKPETHOMY JIUILY 32 COBEpPIICHHOE
eMy JiesTHUe U Ha3HA4YaTh B KAUECTBE CAHKIINH JTUIICHUE CBOOOIBI.

Cornacuo IIporokony Mana6o, Cyn pa3zieieH Ha TPH CEK-
uuu. K HUM OTHOCSITCS CeKLUs 1O IMpaBaM YeJIOBeKa M HapOOB,
CEeKILIMs 10 0OLIUM BOIIPOCaM M CEKIIHSI [0 MEKIYHAPOJHOMY YIo-
JOBHOMY TpaBy. Kak y»xe ObLJIO YIIOMSHYTO paHee, OJHIM U3 BaX-
HBIX HOBOBBeNIeHMI [IpoTOoKONa cTasio BBEIEHUE TPETEUW CEKIUU
(cexuus Mo MEXIyHapOAHBIM YTOJOBHBIM J€jaM), KOTopas B
CBOIO OY€pe/lb BKIIOYAET B c€0s1 TpU OTIEICHHS (KaMepbl): OTIe-
JICHHE MPEABAPUTEITHHOTO MTPOU3BOJICTBA (OAMH CYAbs), CyneOHOe
oTaeneHre (TpU CyJbH) W amnelUIIIUOHHOE OTHAeNeHne (MATh Cy-
neii)’. B 1omnosHeHne K 5TOMy, €CTh KaHIENsApUs IPOKypopa, Ko-
TOpas OTBEYaeT 3a MOJyuYeHUE NepejaBaeMbIX CUTyallui 1 1000
000CHOBaHHOU HH(DOpPMAaIMK O IPECTYIUICHUSX. BhIleyka3aHHbie
ceKLuu 00cyxuBatoTcs cekpetapuatom Cya BMECTe ¢ Tpemsl 3a-
MECTUTEIsIMA. B coOTBeTCTBHH cO CT. 5 mpoTokoia Mamnabo,
CyabH U30MPAIOTCS CPOKOM Ha JCBATH JIET O€3 MpaBa nepensopa-
HUS, CPEeIM KOMIIETEHTHBIX KaHIUAATOB B COOTBETCTBYIOIIUX 00-
JACTSIX MEXKIYHapOJHOTO MpaBa, TAKUX, KAK MEXIyHapOIHOE Ty-
MaHUTapHOE MPABO U MpaBa YEJIOBEKA, a TAKKE MEXKIYHAPOJIHOTO

4 AdpuxaHckas xapTus 10 paBaM 4YeJIOBEKa U HapoJoB OT 26 uioHa 1981 .
URL: https://www1.umn.edu/humanrts/russian/instree/Rz1afchar.html.

SCu.: 1. 5 c1. 10 IIpoTOKOIA O BHECEHHH MOIPABOK B IIPOTOKOI O CTaTyTe Ad-
PHKAHCKOI'O CyJia IPaBOCYHs U MpaB yenoBeka ot 27 utoHs 2014 r.
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YTOJOBHOTO M MPOLIECCYaIbHOTO IMpaBa C OOIIUPHBIM OIBITOM
pohecCHOHATEHOM IOPUANYECKON ASSITENFHOCTH B CBOEH CTpaHe.
Kaxnoe rocynapctBo-ydyacTHUK [IpoTOKOIa MOXKET BBIIBUIATH
TpeX KaHIUJATOB, U3 KOTOPBIX 10 KpallHEW Mepe OJHA KEHIUHA.
Kpowme Toro, npu nzbpanuu cynei, rocyaapcrpa-ydactHuku [Ipo-
TOKOJa, JTOJDKHBI YYUTBHIBATh CHPAaBEUIMBOE MPEICTABUTEIHCTBO
PETHOHOB U OCHOBHBIX MTPABOBBIX cUCTEM B AdpHKe.

B cr. 7 [IpoTokona Mana6o, KoTopast U3MEHSIET U IOTIOTHSET
cT. 17 mpoTOKOa O CTaTyTe «Ha3HauyeHue nen K cekuusam Cyna»
YCTaHABIIMBAETCS TEPEYCHb JEJ, PACCMATPUBAEMBIX CEKLUSIMH
Cyna. CornacHo TaHHOM CTaThe, CEKIUS MO OOIIMM JIeJiaM IIPaBo-
MOYHa paccMaTpuBaTh TPaXAaHCKO-IIPABOBOM CIIOp, colepxka-
IIUICs B cTaThe 28 MpoTokojia o craryre AQpUKaHCKOTO cyaa
npaBocyaust U mpaB yenoBeka. Cekuus, Harpumep, OyIer ocy-
LIECTBJIATh MOJHOMOYHS IO Pa3pELICHUI0 aIMUHUCTPATUBHBIX
CHOpPOB MeXAy AQPUKAHCKUM COIO30M M €ro COTPYIHUKaMH, a
TaK)Xe MOJIHOMOYHS IO YPEryJUPOBAHUIO MEXKIOCYIapCTBEHHBIX
nen. Ilox ropucAMKIUIO CEKLMU IO MpaBaM YeJIOBEKa MOMaJaroT
BCE BOIIPOCHI, Kacaloluecs TOJKOBaHUS U IpUMeHeHus1 Appukan-
CKOM XapTHuH M0 MpaBaM YeJIOBEKa U HApOJOB, U IPYTUX UHCTPY-
MEHTOB B 00yacTu 1pas 4enobeka’. UTo kacaercsi IOPUCAUKIINUN,
Cekumu MeXIyHapOAHOI'O YIOJOBHOIO IIPaBa, OHa OCHOBaHA HC-
KJIIIOYUTEIbHO HA MPECTYIUICHUSX, MEPEYUCICHHBIX B CT. 28A
[Tpotokouna o nepecmorpe IIporokona o Cratyre AdpUKaHCKOTO
cyJia mpaBocyaus U npas yesnoBeka oT 27 utoHsa 2014 r. B coot-
BETCTBUM C JaHHOW crarbeid Cekuus MexAyHapOJAHOrO yroJOB-
Horo mpaBa Oyaymiero Cyna (AdpukaHCKul Cy TpaBOCYIUs U
npaB yelioBeka) OyJeT KOMIEeTeHTHa ratione materiae (Kputepuit
CyIlIecTBa OOpaIlIeHUs) pacCMAaTPUBATh CJICAYIOIIME BUIbI TIpe-
CTYIUICHHM: MPECTyIUICHHE TeHOINa, PECTYIIEHUE POTUB Ye-
JIOBEYHOCTH, BOEHHBIE IPECTYIUIEHUs, MHUPATCTBO, TEPPOPHU3M,
BepOOBKa, KOPPYMIHS, OTMBIBAaHHE JICHET, TOPTOBIS JIIOJbMH,

¢ Cm.: Cr. 7 mpoTOKONa 0 IEPECMOTPE MPOTOKOJNA O CTATyTe AQPUKAHCKOTO
cy/ia IpaBoCyAus U IpaB uenoBeka ot 27 utons 2014 r.
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pojiaka HapKOTHUKOB, BBO3 TOKCHUYECKHUX OTXOJOB, HE3aKOHHAas
J00bIYa TPUPOTHBIX PECYPCOB U MPECTYIICHUE arpeCcCHH.

B otniname ot Pumckoro craryta MexayHapoaHOTO yroJioB-
Horo cyja (manee — MYC), KOTOpPbIl UMEET YHUBEPCAJILHOE IIPU-
MeHeHue, ratione loci (kputepuii mecta), Ilporokon Mana6o
UMEET TOJIBKO PETMOHANBHBIN MacIITad, TO €CTh OTPAHHYUBACTCS
munb AQpUKaHCKUM KOHTUHEHTOM. Ratione temporis (KpuTepuit
BpPEMEHH), JTaHHBIA MPOTOKOJ PACIPOCTPAHIETCS Ha MPECTyIUIe-
HUSl, COBEpUICHHBIE MTOCIIE €r0 BCTYIUICHUS B CHITy Ha TPUIUATHIN
JIEHb TO €CTh MOCJE CIaYd Ha XpaHEHUE MATHAAATON patuduka-
oHHOW TpaMoThl. Cya o0nafaeT IOPUCAUKIUCH ratione perso-
nae (KpUTEpUIl TUIA) JUTSI PACCMOTPEHHSI KAI00, HAITPABICHHBIX
MPOTHUB rocyapcTB U Adpukanckoro coro3a (s Ceximii 1o mpa-
BaM YeJI0BeKa M MO OOIIMM JIeJIaM) a TAKXKe JJIsl PACCMOTPEHHMSI JKa-
7100, HaNpaBJICHHBIX MPOTUB (PU3UUECKOTO JINIA, KOTOPHIH HECET
JUYHYIO OTBETCTBEHHOCTH 32 CBOM JCSHUS, U IOPUAMUSCKUX JIHII.
Emé oguum HOBOBBeneHUeM 3Toro [IpoTokosna sBisercs yroios-
HOE TIpeclieZIOBaHUE M OCYXKJICHHE MMEHHO HOPUIMYECKHUX JIUI]
(mpeanpusATUii), TOJ03PEBAEMBIX B COBEPUICHUH MPECTYIUICHUH,
3akperieHHbIX B [IpoTokone Mana6o.

HoBuzna, copepxkamasics B [Iporokose Mamabo 3akitoua-
€TCsl TAK)KE B TOM, YTO B JAHHOM JOKYMEHTE CyMeJH 00bEeIUHUTh
B OJIHOM CTPYKTYpE JABE KaTerOpUU OPraHOB: MEPBbIA — OpPraH Mo
3alUTe TpaB 4YeJIOBEKa W HApPOJOB, MPU3BAH O00ECIEYUBATH
HEYKOCHUTEIHLHOE COONIOZICHUE M HMCTOJHEHHE HopM Adpukan-
CKOU XapTuil U IPYTrUX BaXKHBIX TOKYMEHTOB B 00JaCTH MpaB de-
JIOBEKa, a B cllyyae HapyllIeHHUs MpaB HaKa3blBaTh UMEHHO T'OCY-
JApCTBO, @ HE KOHKPETHOTO JIUIIA, @ BTOPOIl OpraH 001agaeT Iopuc-
JUKLIMEH B OTHOIICHUU (PU3MUYECKUX JIMI U MPU3BaH rapaHTUpO-
BaTh WH/IMBHIYaJIbHYIO OTBETCTBEHHOCTH 32 COBEpIICHHE IIpe-
crymieHus. Takum oOpa3om, HET COMHEHHUSI B TOM, YTO 3TH Op-
TaHbl JOTIOJHST APYT Apyra B 00JacTH 3alIUTHI IIPaB YeIoBEKa U
HapoJIOB, a TaKXKe B O0pb0Oe MPOTHUB Oe3HAKAa3aHHOCTH 3a HapylIe-
HUE ITUX MPaB KaK CO CTOPOHBI TOCYAAPCTB, TAK U CO CTOPOHBI OT-
JENbHBIX JIUI] U IPEANPUATHIA.
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AdpuxaHckuil cyq MpaBoCyIus W TPaB 4YeoBeKa emé He
Hayaj CBOIO paboTy, HO YK€ HAXOJIUTCA MOl OTHEM KpUTHKH. Oc-
HOBHAs MPUYHMHA 3TUX KPUTHUK CTalla UMMYHHUTET, KOTOpPbIN cebe
npenocTaBmin  AQpHUKaHCKHE JHIEPHl B MOMEHTE DPa3pabOTKU
npotokoia. CormacHo cT. 46A bis npotokoia Mamabo, «1eHcTBy-
IOIUE TJIaBbl TOCYNAPCTB U MPABUTEIHCTB, a TAKXKE BBICOKOTIO-
CTaBJICHHBIE JIMIA HE MOTYT IOJABEPraThcs MpeciIe0BaHUIO B Te-
YEHHE CPOKa CBOMX MOJHOMOUHI». [[aHHOE MOJI0KEHNE POTUBO-
PeUuT CT. 27 PUMCKOTO CTaTyTa’ ¥ I10 MHEHHMIO MHOTHX SKCIIEPTOB
ABJISICTCA IIaroM Hazaja B 0ophOe ¢ Oe3HAaKa3aHHOCTHIO M pa3oya-
pPOBaHMEM JIsl )KEPTB IpyObIX HApYIICHU MTpaB yeaoBeka Ha Ad-
pPHKaHCKOM KOHTHHEHTe. /laHHOe perieHne OyeT NpensaTcTBOBaTh
pabote Oynmymero Cypaa, MOCKOIBKY OHO OTPaHHYHT €ro chepy
neiictBusi. OCOOEHHO YUHUTHIBAs!, YTO, HEKOTOPHIE BBICOKOIIOCTAB-
JeHHble AQpUKaHCKHUE JUIEPhl B HACTOSIEE BpeMs OOBUHSIOTCA
B COBEpUICHHUS MEXKIYHAPOIHBIX YTOJOBHBIX MPECTYIUICHHIA,
Harpumep, npe3uaeHT Cynana Omapa anb-bammmpa, KoTopsiid 00-
BUHSIETCS B IPECTYIUICHUSX MPOTUB YEIIOBEYHOCTH, BOCHHBIX TIPe-
CTYIUJICHUSIX U TEHOLUE B CBSI3U C HApyIICHUEM IIPaB yejoBeKa B
Hapdype. UMMyHuTET 03Ha4a1 ObI BO3SMOXHOCTD [ HEKOTOPBIX
W3 HHUX HEIUISATHCA 32 BIACTh YTOOBI M30€KaTh CyJeOHOTO mpecie-
JTIOBAaHUS 32 MPECTYIUICHHsI, COBEPIIEHHBIEC BO BPeMsI OCYIIIECTBIIE-
HUSL UM CBOUX MOJTHOMOYHH.

Kputuke nmoasepraercst u 00JIbIIOE YUCIO MPECTYIUICHUH B
[Tpotokone. Kak 6p110 ynomsinyTo Bbiie, Cekius (kamepa) Mex-
JTYHapOJHOTO YTOJIOBHOTO TpaBa A(PHKaHCKOTO CyJlia MpaBoCy-
JUs ¥ TIpaB yesloBeKa OyJIeT KOMIIETEHTHA pacCMaTpUBATh YEThIp-
Ha[UATh MPECTYIUIEHUH®. YuuThiBas (DMHAHCOBBIE MONIOKEHHUS
HBIHEITHETO A (QPUKAHCKOr0 Cy/a Mo IpaBaM 4YeJIoBeKa U HapO/10B,

7Crt. 27 «HenonmycTuMoCTh CCBUIKH Ha AOKHOCTHOE TIOJIOKEHUE

8 Cr. 28 A IlpoTokoia o mepecmotpe IIpoTokona o cratyTe AQpUKaHCKOTo cyaa
mpaBocyaus W mpaB  denoBeka ot 27 wmoHa 2014 r. URL:
https://docs.google.com/viewer?a=v&pid=forums&srcid=MTIzND-
QzNjU4MjYzNTYyODk4OTYBMTcINDk4ODAZMTM2MjA4ANDEIMTM
BUDkwN1A3VTJRazZRKATAuUMQEBJ;jI (nata obpamienus: 24.04.2016 r.).
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TPYIHO NMPEACTaBUTh, KaK OyJEeT peraTbcs BOMPOChl (UHAHCHPO-
BaHUs KOHKPETHBIX PACCIIEIOBAHUH C UMEIOIIMMUCS YeThIpHa/I1Ia-
ThIO mpecTymieHussMu. CrenyeT OTMETUTh 4TO, HECMOTpPS Ha TO
YTO B IOPUCIAUKIMIO MEXIyHApOAHOTO YTrOJOBHOTO CyJla BXOISAT
BCErO JIMIIb YeThIpe (4) mpecTyIUIeHNi: TpecTyIIeHHue TeHOIH A,
BOCHHOE IPECTYIICHUE, MPECTYIUICHHE MPOTHB YEIOBEYHOCTU U
MIPECTYIUICHUE arpecCuu, €XKETOIHBIN OF0KET TaHHOW OpraHu3a-
LIUU COCTABJISIET OKOJIO 126 MJIH €Bpo, YTO NOUTH B 15 pa3 npessl-
IaeT roI0BOM Or0HKET APPHUKAHCKOTO Cya IO TIpaBaM YeIoBeKa
¥ HapoJI0B, KOTOPBIH cocTaBigeT 9 MitH eBpo. Takum obpa3om, B
[Tporokone Manabo mMOMHMO BONpOCa UMMYHHUTETA TJIaB TOCY-
JApCTB U TPABUTENBCTB U JAPYTUX BBICOKOIOCTABJICHHBIX JIHII,
mpo0IeMOii ocTaeTcs, U TeMa (PUHAHCUPOBAHUS JIEATEITLHOCTH OY-
nymero CyJa B 1eJIOM U 0COOEHHO CEKIHH 110 MEKAYHApOIHOMY
YTOJIOBHOMY TIPaBY.

Pestomupys BbIlIECKa3aHHOE, MOKHO CKa3aTh CIIEAyloIee:
BO-TIEPBBIX, BKJIaJ AQPUKAHCKOTO COI03a B YCTAHOBJIEHUHU PErHO-
HAJIbHOW CHCTEMBI YTOJIOBHOTO NMPaBOCYAUs HEe OyJET CUMTATHCS
MPOPBIBOM €cii 0e3HaKa3aHHOCTh TapaHTUPOBAHA HEKOTOPHIM
A(dpHUKaHCKUM JIUACPOM, MOCKOJBKY JAaHHBIA CyneOHBIN oprax
cMoxkeT 3 PeKTUBHO paboTaTh TOJBKO B TOM CiIy4ae, KOrja OH
OyZeT B COCTOSIHUU CyIUTh BCeX 0e3 UCKIIIoUeHHs, cTpaxa u (paBo-
putusma. Bo-Bropeix, Oyaymmii Cyn gomkeH ObITh (PMHAHCOBO
HE3aBUCHMBIM. XOTs IpaBUTeNnsCTBO Kenun B3siia Ha cebs 00s13a-
TEIbCTBO BBIIUIATUTH OJAMH MUJUIMOH JOJIAPOB ISl OKa3aHUs Mo-
MOIIM B YCTAHOBJIECHHM OYAYILIETO CyJa, OJHAKO CYIIECTBYET B
npotokoje Manabo MHOTO mpoOesoB B iaHe (PMHAHCHPOBAHUS
pabotsl Cyna. B-TpeTbux, Xo4ercss HaiesAThCsl, YTO C HOBBIMH J10-
noHeHusMH, [IpoTokon Mamabo obecnieunth Gojiee HAACKHYIO
3alIMTY MpaB yelloBeka B Adpuke.
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NMONOXEHWUE OETEW HA AOPUKAHCKOM
KOHTUHEHTE, HAXOOSLLMXCA B CUATYALIUA
BbIHYXXAEHHOWU MUTPALIUX B MOBECTKE AHA OOH

Mapus Hukonaesna OcunoBa

Acnupanm kagedpol MedncoyHapoOHo20 npasa
Poccutickozo ynueepcumema opyacovi Hapooos
maria.osipova.1991@gmail.com

Bonna nBWXeHHMH 3a HE3aBUCHMOCTbH, IPOKATHUBIIASCS IO
AdpukanckoMy KOHTUHEHTY B KoHIle 50—60-x rT. XX B., BbI3BaJIa
OTBETHYIO PEAKIIMIO Y TPAKIAHCKOTO HACEJIEHUs, HE CLIOCOOHOTO
U HE EeJAloIIero y4acTBOBATh B BOOPYKEHHBIX KOH(IIMKTaX, B
BHJIC MAacCOBOTO HCX0/a HaceeHus1'. B GONBIIMHCTBE CBOEM 3TO
ObUIN MPEJICTABUTENN YA3BUMBIX TPYII JIULL: )KEHILUHBI, IETH, UH-
BaJMIBl M OpecTaperible Toau-. [109ToMy MEPOBOE COOOILECTBO, B
muue ['enepanbHoit Accam6bien OOH, koria KOH(QIMKTBI TPHOO-
peJIi MacCOBBIN XapaKTep, He CMOTJIO OOOWTH ITOT BOTIPOC CBOUM
BHUMAaHUEM.

[lepsrie pezomonuu I'enepanbhoit Accambiaen OOH, kaca-
IolIMecs AeTel, HaXOASIIUXCS B CUTyallul BBIHYKJICHHOI MUTpa-
1IMH, ObUTM MOCBSILEHBI AJDKUPCKUM O€KEHLIaM, HAXOAAIIUMCS B
Mapokko u TyHuce, cpenu KOTopbslx 0000 ObUIO OTOBOPEHO TO-

! Cm.: Kucenesa E.B. MexayHapoqHO-TIPABOBOE PETYIUPOBAHUE MUTPALMH:
UCTOPHSI M COBPEMEHHOCTH: MoHorpadus. M.: PYIH, 2015. C. 156-157; Kuce-
nesa E.B., T'onoBanoB A.C. IIpoGneMbl OexeHIEB M JIUI, MEPEMENICHHBIX
BHYTPHU CTpPaHbI, B AEATEIBHOCTH AQPUKAHCKOro coro3a // AKTyalbHbIE BO-
MIPOCHI MEXTyHapOJHOTO TpaBa B A(pHuKe: MaTepHalbl KPYIoro cTosa X exe-
rogHoN Bceepoccuiickolt HaydHO-TIPAaKTUIECKON KOH(pepeHIHH «AKTyaJIbHEIC
po0JIEMBl COBPEMEHHOTO MEKAYHAPOIHOTO IpaBa», MOCBALICHHON MaMsITH
npodeccopa WM.II. Bnumenxko. Mocksa, 12 oxtsiops 2012 r. / orB. pen.
A.X. Abamuaze, E.B. Kucenesa, A. M. Conunes. M.: PYJIH, 2012. C. 42-53.
2 Cwm.: Taiimap E.T. I'mGenp uMmepun: ypoKu s coBpeMeHHOM Poccuu. M.:
POCCII2H (Poccuiickas nonutudeckas sHuukiIoneaus), 2006. C. 16.
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JIO’)KEHUE JIeTe MIIaJIIIero Bo3pacTa, KOTOPhIe COCTABISIIM O0JIb-
IIMHCTBO CPEH BCEX AIKUPCKMX OEKEHIIEB® BO BPEMs BOIMHEI 3a
He3aBUCUMOCTh Aspkupa. ['eHepanbHas AccamOiies B 3TUX Pe30-
JIOIUSAX MPU3HAET, YTO MOJOKECHHE ADKUPCKUX OCKEHIIEB «IIPO-

JOJIKACT OCTaBaThbCs HGO6€CHC‘I€HHBIM»4 1 HCYJOBJICTBOPUTCIIb-

HBIM U TPEOYET MOCTOSHHOTO YIyUYLICHHS" .

[Tepnon amapremaa B HOxkHO-AdpukaHCkol pecyOinke
(FOAP) Taxoke BbI3BaJ pEaKIMI0 Y MEXTyHAPOTHOTO COOOIIECTRA.
B 1974 r. B FOAP 6b11 u3nan Yka3 o npernogaBanuy Ha adpuka-
aHC, COTJIACHO KOTOPOMY BHE OaHTYCTaHOB (pe3epBaluu AJsl KO-
penHoro adpukanckoro Hacenenus B HOAP) mnpenomaBanue
JOJDKHO OBLIO BECTUCH HAIIOJIOBUHY HA aHTJIMHCKOM, HAIlOJIOBUHY
Ha adpukaanc. [loaToMy creayromumM BOIPOCOM, MOCBSIICHHBIM
BBIHYKJICHHON MUTpaiy B AQpuke, KOTOPBIA ObLI MMOAHAT HA 3a-
cenanusx ['enepanpHoit Accambiaen OOH B 1976 1., ctana mo-
MOIIb F0KHOA(PUKAHCKUM CTyIeHTaM U3 yucia 6exenner’. Peso-
JIOLMS e1lle HEe Ha3bIBaeT BO3PACTHOM COCTaB CTYIEHTOB, oOpalias
BHUMAaHHUS TOJBKO Ha cdepy 3aHATHH (CTYyAEHTHI), OTHAKO yKE B
cienyromei pezontonuu 1977 r., MOCBAIIEHHOW 3TO# mpodiieme,
€CTb YIIOMUHAHHE O «TIOCTOSIHHOM NpHUTOKe faeter u3 FOxuoit Ad-

3 Pesomouus A OOH. Bexenupl u3 Aipkupa, Haxoasuuecs B Mapokko
u Tynmce. 20 HOs0ps 1959 r. A/RES/1389 (XIV); pesomonus 'A OOH.
Amxupckue OexeHIbl, Haxoasmuecs B Mapokko u Tyruce. 5 nexabps 1960 r.
A/RES/1500 (XV).

4 Pezomomus 'A OOH. bexennpl u3 Akupa, Haxoasmmecs B Mapokko u Ty-
auce. 20 Hos10ps 1959 r. A/RES/1389 (XIV).

S Pesomomusa I'A OOH. Amxupckne GexeHIIbI, Haxoaamuecs B Mapokko u Ty-
Huce. 5 nexabpst 1960 r. A/RES/1500 (XV); pesomrorms I'A OOH. Amkupckue
oexenipl B Mapokko u Tynuce. 18 nexkadpst 1961 r. A/RES/1672 (XVI).

¢ Pesomommst 'A OOH. UpesBrIuaiinas HOMOIIb FOKHOAQPUKAHCKHM CTYIEH-
TaMm u3 yrcia oexenres. 16 nekadbps 1976 r. A/RES/31/126.
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PHUKH, CTPEMALIUXCS OCBOOOAUTHCS OT PETIPECCH, a TaKKe MOITy-
YUTH BO3MOMKHOCTB IIPOJIOIKATH yueOy»'. Ilocnenyromue pe3o-
monun® 06 10KHOAPPUKAHCKUX CTYJEHTAaX-O0eKeHIax Mpoo-
KaroT oOpalaTh BHUMaHUe Ha OeICTBEHHOE MOJIOKEHUE U «TPY-
HOCTH B 00JlacTu 0Opa3oBaHMs U APYTHUX OOJACTAX B COCETHHUX
CTpaHax, MPeJOCTaBISIIOIIUX 3TUM CTy/AeHTaM yOEeXHUIIe», Bble-
JI51s1 HEe TOJIBKO CTYJIEHTOB-0€KEHIIEB, HO U JAeTel MIKOJIBLHOTO BO3-
pacTa, cracaroIuxcsi 6ercTBOM CO CBOMMH CeMbsMHK’. I eHepaib-
Hast AccambOiiess B CBOMX PE30JIIOIHAX BhIpaKaeT MPOCchOy K opra-
HU3AIMSIM U yupexaenusm cuctembl OOH obecrnieunts 6maroco-
crostHue neteil n3 cemeit Gexennes!’. C 1986 r. pesomonus,
IpeX/ie MOCBSIIEHHAast TOJIBKO cTyAeHTaM-0exxeHiam FOAP, oxBa-
THIBA€T BCEX yYalllUXCs-OexKeHIIeB, YTO, HECCOMHEHHO, TOBOPHUT O
BKJIIOYCHUU B Ty TPYNIy M JETeH-OeKEHIIEB M3 YMCla yya-
mmxcs'l.

Hauunas ¢ 1992 r. I'enepanbHas Accam0iiess IpakTHYECKU
€KET0JIHO BEIHOCUT Ha 00CY KJI€HHE BOIIPOC O MOMOIIY OeKEHIIaM,
penarpuaHTaM 1 epeMenieHHbIM JTuiaM A(QpUKH, TOJABOAS UTOTH
B OT/IeJIbHOM pe3osmomuu’ 2. OHUM U3 TYHKTOB 00CYKIEHUS SB-
JsIeTCsl YBEIMYHMBAIOIIEECs] KOJIMYECTBO JKEHIIMH U JIeTel cpenn

"Pesomomust ['A OOH. Ilomors 10:XkHOaQPHKAHCKAM CTyIE€HTaM U3 9HCla Oe-
keHieB. 16 nexadps 1977 r. A/RES/32/119.

8 Pezomonus A OOH. Ilomorus 10XkHOaQPUKAHCKAM CTyIEHTaM U3 ducia Ge-
xenues. 20 gexadpst 1978 r. A/RES/33/164.

° Pezomonus 'A OOH. ITomoms cTyaeHTaM U3 uncia Gexenmes u3 HaMuOunm,
3umbabBe u HOxuoit Adpuku. 17 nexadps 1979 r. A/RES/34/174, pe3osronus
I'A OOH. Tlomomib cTyneHTamM-OeKeHIIaM B FOXKHON uyacth Adpuku. 15 ne-
kabps 1980 r. A/RES/35/184.

10Tam sxe.

1 Pesomomus I'A OOH. IMomomp ydammmMcs-6exeHIaM B 103KHOM gacTH Ad-
puku. 4 nexabpst 1986 r. A/RES/41/136, pesomrormms 'A OOH. 7 nexa®ps
1987 r. A/RES/42/138, pezomoniust A OOH. 8 nexadps 1988 r. A/RES/43/149,
pesomorust 'A OOH. 15 nexabps 1989 r. A/RES/44/157, pezomonms 'A OOH.
18 mexabpst 1990 r. A/RES/45/171.

12 Pesomonns I'A OOH. ITomomp 6exkeHIam, penaTpUaHTaM U ePEeMELEHHBIM
quram B Adpuke. 16 gexadpst 1992 r. A/RES/47/107; pesomroust I'A OOH.
[Tomomip GexeHlaM, penarpuaHTaM M NepeMelIeHHbIM JuiaM B Adpuke. 20
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OexeHIleB 1 nepemMenieHHbIX Juil. Ocoboe OecmokoiicTBo y I'ene-
pasibHOI AccaMOJien BBI3BIBAE€T OCICTBEHHOE IMOJIOKEHUE CYIaH-
CKHX JIeTel-0eXCHIIEB, B OCOOCHHOCTH TOJIOKEHUE OeCIpu3op-
HBIX HecoBepIIeHHOeTHUX. Cpean 3a/1a4, MOCTaBICHHBIX IS pe-
HIEHUsI 3TOM MpoOIeMbl, BbIIEISIETCS HEOOXOAUMOCTh BOCCOEIN-
HEHMS CO CBOEU CEMBEN.

Hauunas ¢ 2001 . 'enepanbHas Accambiiess B CBOUX pe30-
JIOIUSX,, TIOCBSIIEHHBIX TOMOIIHN O€KEHI[aM, BO3BPAIIAIOIIUMCS U
nepemMenieHHbIM JuiamM B Adpuke, oOpaliaeT BHUMaHUE Ha TO,
YTO JKCHIIUMHBI M JETH COCTABIIIOT OOJBIIMHCTBO CPEAM HACENe-
HUS, 3aTPOHYTOr0 KOHGIMKTaMH, «1 UCTIBITHIBAIOT HA ce0e OCHOB-
HYIO TSDKECTh KECTOKOTO OOpaIeHHsI U IPYTHX MOCIEICTBUN KOH-
¢nukToB»'?, a HaunHas ¢ 2004 r. — yaenseT BHUMaHUE «HECOTPO-
BOXKJIA€MBIM U PA3TyYCHHBIM C CEMbSIMH JIETSM U JICTSIM-OBIBITUM
coJilaTaM U3 4uciia O€KEHIIeB Tak)Ke B KOHTEKCTE Mep 1Mo 100po-
BOJILHOM penarpuanyy uim perHrerpanum» ', B 2007 r. B peso-
JIIOLIMY, TTOCBSAIICHHON TOM K€ TeMaTuKe, MOsIBIsieTcs: 00eCoKo-
€HHOCTh TEM, YTO «JICTH MOJIBEPTarOTCs MOBBIIIICHHONH OMACHOCTH
sapaxenanss BUY/CITM/lom, manspued U IpyruMu HHQESKITUOH-
HBIMH 3200J1eBaHIAMI» .

TakuM 00pa3oM, MOKHO MPOCIEAUTH 3BOJIOLUIO OTHOIIIE-
HUS K TIpoOsieMe JeTei B CUTyallud BBIHYKJIEHHOW MHTpAIH B
Adpuxke: ot obecnieueHus: 6€30MaCHOCTH JI0 YPOBHS 3/IpaBOOXpa-
HEHUSI.

B 2014 r. B pamkax pe30iioluu, MOCBSIICHHOW YIIpaBliie-
Huto BepxoBHoro xomuccapa OOH no genam 6exeniieB (YBKB

nexabdps 1993 r. A/RES/48/118; pezonrouus I'A OOH. [Tomomips OexeHmam, pe-
naTpuaHTaM M IepeMenieHHbIM JmnaMm B Adpuke. 23 npexabpst 1994 r.
A/RES/49/174.

13 Pesomomus I'A OOH. Iomomps GekeHIam, BO3BpaLICHIIaM H IE€PEMEIEH-
HBIM JAaM B Adpuke. 19 nexadps 2001 r. A/RES/56/135.

14 Pesomonus I'A OOH. Iomormp 6exeHnam, BO3BPAIIEHIaM U MEPEMEILCH-
HbIM JiniiaM B Adpuke. 20 nexadps 2004 r. A/RES/59/172.

15 Pesomonusa I'A OOH. INomormp 6exeHnam, BO3BPAIIEHIaM U MEPEMEILCH-
HbIM Junam B Adpuke. 18 nexadps 2007 r. A/RES/62/125.
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OOH), I'enepanbHas AccamOiesi 3aTparuBaeT BOIPOC «IOCIEI-
CTBUH COKpAIICHUS palliOHA MHUTaHUsS JUIS 30POBbsl B OJaroco-
CTOSTHUSI O€KEHIIEB, B TOM YHUCJIE JICTEH, BO BCEM MUPE, OCOOCHHO
B Appuxe»'®, uto, B cBOIO 04epeib, yKa3bIBAET Ha €IIe OJUH BEK-
TOp TIPOOJIEM JIeTel B CUTyalluu BBIHYXACHHOW MUTpanuu B Ad-
puKe.

[lonBoas wuror, cieayer OTMETUTh, YTO BOIPOCHI Ha TO-
BecTke JHs ['enepanbHoii Accambien OOH Ha TeMy MooKeHUs
JeTeld B CUTyallud BBIHYXKICHHOW MuUTpanuu Ha AQpUKaHCKOM
KOHTHHEHTE TMOSBJISUIUCH 10 MEPE UX BOSHUKHOBEHHS B pEaTbHON
KU3HH, OyJIb TO amapTeun/, 3acyxa, rojoj1, HHHEKIIMOHHbIC 3a00-
JeBaHus. Bce OHM HaxoauiaM CBOE OTpaKEHUE B pelieHusX [ 'ene-
pansHOM Accam6nen OOH, nHaunnas ¢ 1959 r. u mo Hacrosiee
BpeMs. [IpuunHoii 06Cyk1eHHUs STHX BOIIPOCOB HA PETHOHAIBHOM
ypoBHe (AdpuKka) SBISIETCS MX YHUKAIBHOCTH U OCOOEHHOCTH
MOJIXOJIOB K UX pelIeHuto (Hampumep, anapreun). [loatomy, Bu-
JUTCS BIIOJIHE OOOCHOBaHHBIM BBIJICJIEHUE OTAEIbHOW TEMaTHUKH
pesomonnii ['enepanbaoit Accambiaern OOH mon 3TOT CIIOXKHEBIHN 1
TpeOyIOLI1il BCECTOPOHHETO OCMBICIIEHUS BOTIPOC.

16 Pesomonus A OOH. Ynpasnenue BepxoBHoro kommccapa OpraHusanum
OO0benuHeHHbIx Hammit mo gemam  OexenneB. 18  gexabps 2014 1.
A/RES/69/152.
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NMOCTKOH®JIMKTHOE MUPOTBOPYECTBO
B KOT-O’UBYAPE

Cepuxkna Arreou Pene

Acnupanm kagedpwl mexcoynapooHoeo npasa FOpuouueckoeo uncmumyma
Poccutickozo ynueepcumema opyscowl Hapooos
117198, Poccus, Mocksa, yn. Muxnyxo-Maxknas, 6, attebirene@yahoo.fr

B pamkax HacTos1el cTaTbi Mbl XOTeJIH Obl IPOAHAIN3UPO-
BaTh MOJIUTHKO-TIPABOBBIE IIard, KOTOPBIE OBLIM MPEIIPUHSTHI B
Kot-a'MByap nocie okoH4aHuUsI BOOPY>KEHHOT0 KOH(IHKTa. B 0k-
1a6pe 2015 1. B Kor-1'MByape npominu npe3nieHTCKIe BIOOPHI B
YCIOBHSIX T'PaKJAaHCKOTO coryiacusi 0e3 Kakux-JIMOO BOOPYXKEH-
HBIX CTOJIKHOBEHHMH. DTO CTajg0 Ba)XHbIM IIaroM B YKPEIUIEHUU
CTaOMJIBHOCTU B PETHOHE, B TOM 4ucie Onarogaps IesTelbHOCTH
HezaBucumoit n30upaTenbHON KOMUCCHH.

He3zaBucumas n30upatesibHasi KOMUCCHUSI B COOTBETCTBHHU C
1. 4 ct. 32 Koncrurynuu Kor-a'MByapa siBisieTcss KOHCTUTYIIUOH-
HBIM yUpeXJeHHeM, HaOroaromas 3a TeM, 4To0bl BBIOOPHI Mpo-
XOJIWJIM B YCJIOBUSX TPAHCIIAPEHTHOCTH U COOJI0/IeHUs 3aKoHa. Ee
JeSITEbHOCTh — WHCTUTYLIMOHAJIBHOE JIOCTH)KEHUE, CBUAETENb-
CTBO JIeMOKpaTu3aluu crpaisl. [loTroMy uTo 10 €e co3manus opra-
HU3a1Msl BHIOOPOB U HAOIIO/IEHHE 3a UX MPOBEIECHUEM OCYIIECTB-
JasIMch cuiaMu MuHuCTepcTBa BHYTpeHHUX fei. llepen BbiOo-
pamu 2015 r. oCymecTBISUICS NOCTOSHHBIA AMATOr C OIMIO3MIIHU-
OHHBIMU MApPTUSAMU AJI1 UX COANTaHCHPOBAHHOTO MPEICTaBUTEINb-
CTBa B KOMUCCHH.

N3buparensHas kammanus 2015 r. conpoBokaanack 00Jb-
IO MpeaBapuTeNbHON paboToi. Tak, ObLITM OOHOBIEHBI U30Upa-
TEJbHBIEC CIICKH U TPAHUIBI N30MPATEILHBIX OKPYTOB, TTOBEPTCS
pepopme M30uparenbHblii kogekc. bbuia mpoBeneHa cepbe3Has
MOATOTOBKA 10 paboTre ¢ m3buparensimu. KauecTBeHHO M3MEHU-
J0ck obecriedeHne 0e30MacHOCTH Ha N30MpPaTEeNbHBIX y4acTKax.
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Bce rpaxnane Kor-n'MByapa, nocrurmme 18-1eTHero Bo3-
pacra, UMEIOT NpaBO TOJIOCOBaTh Ha BbIOOpax. CymiecTBoBaa
Oosbinas mpodiieMa u3-3a OTCYTCTBUSL Y MHOTHX JKUTEJIECH CTPaHbI
YAOCTOBEPEHUN JTUYHOCTU. MHOr0 MBYyapuUHLIEB )KUBYT B IPYTUX
cTpaHax, Harpumep, B JInubepuu — 10 80 ThICSY YEIOBEK.

HezaBucumas wusOuparenbHas KOMHUCCHS CTOJIKHYJACh C
TEeHJICHLINEeW UTHOPUPOBAHHU y4acTus B ronocoBanuu. [Ipeacras-
JII€TCs, YTO KpaliHEe BayKHA AaKTUBU3ALUs MEPOIIPUSATUHN T10 Pa3bsC-
HEHHUIO BOXXHOCTH Tojioca Kaxaoro rpaxiaanuHa Kor-ga'MByapa
JUIs yIy4IlleHUs )KU3HU B cTpaHe. HeoOxoauma nanbHeimas pa-
6oTa 1Mo 00eCIeUeHnI0 CIPaBEIIMBOTO TOCTYIA BCEX MOTUTHYC-
CKUX MapTUH K CPeJICTBAM MAaCcCOBOM MH(POPMALIUH (SBIISIOLIMXCS
MPEUMYIIECTBEHHO T'OCYJIapCTBEHHBIMHU), K OPUIIHATIBHBIM Opra-
HaM revatu. J{anpbHeHmM yKperieHneM 0e301acHOCTH B CTpaHe
TaK)kK€ MO>KHO IMOBBICUTh YPOBEHb y4acTHs B BHIOOPHBIX Kamma-
HUSX.

BoccranoBnenune cornmacus U JOBEpHsI HACEJIEHUSI CTPAHBI
SBIISICTCS HEOOXOIMMBIM YCIOBHEM BO3pOXkIeHUs. s ero BbI-
nosHeHus B 2012 1. pazpaborana HannonanpHas mporpaMma co-
IIMAILHOTO €IMHEHNs ', pacCYMTaHHas Ha 4 TO/Ia ¢ BO3MOKHOCTHIO
npoanenus. [Iporpamma nomyyaer u3 Oromkera 7 Mipa GpaHKoOB
K®A, onupaercst Ha NOANEPKKY U TEXHUUECKOE COTPYIHUUECTBO
paznuuHbIX opranoB cuctembl OOH.

['maBHbIMU npuHIIMTIaMU HanimoHambHOM mporpaMMbl COLU-
aNbHOTO €AVNHEHUS ABIISIFOTCS: MUP, COTUAAPHOCT, MEXKKYJIBTYP-
HBII 1Hajor U npuMupeHue. IIporpammoii npeaycMoTpeHsl Mepo-
NOPUSTHUS IO MPOCBEUICHUIO HACEJIeHMsI, BOCIUTAHUIO B 00JacTu
IPaX1aHCTBEHHOCTH, TEPIUMOCTU U NPUHATHSA PaA3IU4YUiA B 3T-
HOCE, BEPOUCIIOBEJaHUN.

MOKHO BBIIACIUTH BAKHEWILNME HAIPABICHUS 3TOU IIPO-
IpaMMBbl: JINKBUJALUS MOCIEACTBUNA HJICOJOTUU WBYapUHCKOTO

! URL: www.afdb.org/fileadmin/uploads/afdb/Documents/Cote_d_Ivoire -
Programme d’appui_a I’amélioration_de 1’employabilité et de I’insertion
des_jeunes PAAEIJ - Rapport d évaluation.pdf.
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HAI[MOHAJIN3Ma, IPUBEIIas K BOOPYKEHHBIM KOH(IUKTaM; pa3pe-
IIEHUE CIIOPOB B 00J1aCTH 3eMEIbHOI COOCTBEHHOCTH, B MEXKKYJTb-
TYPHOM, MEXITHUIECKOH cepax.

B HanunoHnanbHOM nporpamme COUMaNbHOTO €IUHEHUS LHU-
poko ucnodsb3ytorcss CMU s mogaep:kaHuss MUPHOTO COCYIIIe-
CTBOBAaHMsI pa3HbIX Tpynn HacelieHus. [1oCTOSTHHO MpPOBOAMTCS
MOHUTOPHHT COLIMAIBHON HANIPSKEHHOCTH ISl OIIEPAaTUBHOIO pe-
arMpoBaHUsl, OCYIIECTBIISIIOT MOCPEAHUUECTBO MEXKY BPaXkIylo-
mMu ctopoHamu. K HanuoHaneHOM mporpaMme COLMaIbHOTO
€AMHEHUS PUBJIEKAIOTCS PETUTHO3HBIE JIUJIEPHI, BOXK/IU, PABO3a-
IIUTHBIE OpraHu3alMu. B mporpamme BakHa poOJIb MHCTUTYTA
omOyncmena Kor-n'MByapa, urparomiero BaKHyI0 pojib apOUTpa
MEXy TPakJaHMHOM U BJIAcTbiO, HE BMEUIMBASCh B CyJeOHbBIE
TSDKOBI.

Crnemunamuctet OOH cunTaroT, 4T0 HEOOXOAUMO YKperie-
HUE MaTePHAIbHO-TEXHUYECKOTO U KaIpOBOro noreHuuana Hamu-
OHAJILHOW TMporpaMmbl coumanbHOro eauHenus Kot-a'HByapa.
IIporpamma noKHaA OXBaThIBaTh BCE OKpyra cTpassl. [IporpamMma
HY’K/Ia€TCsl B CONPOBOXKJICHUH U CEPhE3HON MOIIEPKKH CO CTO-
POHBI MEKyHApPOIHOTO coolIecTBa, mpexae Bcero, OOH.

B Kot-n'UByape dbynkumonupyer Komuccust mo nuasory,
YCTAHOBJICHUIO UCTUHBI U MIPUMHUPEHUIO KEPTB CEPbE3HBIX HApPY-
HICHUH MpaB 4YeJIOBEKAa M MEXKIYHAPOAHOTO TI'yMaHUTapHOIO
npaBa. Jloknanx Komuccun o cBoeil aesiTensHOCTH OBLT MPEICTaB-
el npesueHTy Pecry6muku 15 nexa6ps 2014 roga®.Ota Komuc-
cus BKitodaeT 10 HalMOHaIBHBIX IPEACTaBUTENEH U 37 MECTHBIX
KOMHCCHI. MeCTHBIE KOMUCCUHM COCTOSIT U3 PEJIMTHO3HBIX JIUJE-
POB, BOXIEH, NMPEACTABUTENEH KEHIIUH, MOJIOJEKH, T'PAXKIAH-
CKOro 001ecTBa 1 IKOHOMHUYECKOTO coo0mecTBa 3anaanoadpu-
KAHCKHUX CTpPaH.

2URL: http://news.abidjan.net/h/518251.html/ Remise du rapport de la CDVR:
Allocution de SEM Alassane OuattaraPublié le mardi 16 decembre 2014 | Pré-
sidence.
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I'maBHas 3amauya Komumccum 3axirodanachk B 00OecCIIEUEeHHUU
MPUMHPEHUS U aKTUBU3AINU COLUATBHOTO SIUHEHUS MEXITY 00-
muHamMu Kot-n'MByapa. Unenamu Komuccun ObuTO 3acimyrinaHo
72 483 uyenoBeka, MPOBOAWINCH MyOINYHbBIE CTYIIAHUS.

Ha ocnoBanuu noknamga Komuccumn, npesuaent Kor-a'MBy-
apa co3gain (GOHJ JUIS BBITUIATH KOMIICHCAIIUU KEPTBaM, BbIICTUB
10 mapa. ¢pankoB KDA na 2015 r. On oOpaTuics K MeXIyHa-
POIHOMY COOOIIECTBY C MPU3BIBOM OKa3aTh (PMHAHCOBYIO M TEX-
HUYECKYIO MOMOIIb (OHJTY /7S BBIIJIATHl KOMIICHCAIIMU KEPTBAM,
YTO BaXKHO JJISl JOCTHIKCHHS CTAOMIHPHOTO HAIMOHAIBLHOTO TPHU-
MUPEHHUS.

B 2013 r. B Kor-a'UByape Obina mpunsita HamponanbHas
CcTpaTerus COUUAIbHON 3aIUTHL, OJJHON U3 BaYKHEHIIINX Mep Mpu-
3HaHa 00eCTIeUeHNe JOCTYIMHOCTH HACEICHUS MEAUIIMHCKOTO 00-
cinyxuBaHusi. B HacTosiee BpeMsi TOTOBUTCS 3aKOHOMPOEKT O
BBEJICHUU 00sI3aTEIILHOTO OECIUIaTHOTO 00pa30oBaHUS ISl JIMIl B
Bo3pacte 10 16 ner. [nsa Kor-a'MByapa 3T0 oueHb BaykHasi mpo-
6nema, Beapb cornacHo cratuctuke OOH B obmactu oOpa3oBaHus,
Hayku U KynbTypbl (FOHECKO), monoBuHa nereii HUKoOraa He T10-
celjana Koy, MOMOJIHSS Psi/ibl HETPAMOTHBIX.

B Kor-a'MByape 3akOHOIaTE€IbHO pACIIUPEHBI TOTHOMOYHS
MaJIbIX U CPEHUX MPEINPUITUN, CHIDKAIOIUX 0e3padoTHily, yBe-
muuuBas BBII. IIpoeaena pedopma B cEKTOpe KOMMEPUYECKOTO
cOBITa Kakao, yIydlINB CHTYaI[UI0 OKOJIO OJJHOTO MHUJUTHOHA pa-
OOTHUKOB celbCKOoro xo3sicta. IIpaButensctBo Kot-a'MByapa
npu noazaepxxke OOH, dpannuu, Ipyrux cTpaH U opraHu3alui
paboTtaet HajJ 0OeCTICUCHHEM CTa0MILHOTO MHpa B CTpaHe, KOTO-
PBIH SIBIIIETCS YCIIOBUEM YCIIEXOB BO BCeX c(hpepax coruanbHO-3KO-
HOMMYECKOT0 KOMILIEKCaA.

HaunonanbsHas komuccus no npasam yenoseka Kor-a'MBy-
apa O6su1a co3mana B 2004 r., pacmMpeHue ee MoJTHOMOYHH ObUTH
npoBeicHbl Ha ocHOBaHUU 3akoHa Ne 2012-1132. HanunonansHas

3 URL: www.coopami.org/fr/countries/countries/cote_ivoire/social_protection/
pdf/social_protection07.pdf.
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Komuccus 1o npasam udenoBeka Kor-a'MByapa BkiroyaeT Haimo-
HaJbHYIO U OKPY>KHbIE KOMUCCHUU. B COOTBETCTBUM C 3aKOHOM OHA
MMEEeT CTaTyC IOPUANYECKOTO JINIA, He3aBUCHMa U (PMHAHCOBO ca-
MocTtosTensHa (ctaths 1)*. ITonHoMouns KoMmuccus He orpaHuyy-
BalOTCS KOHCYJIbTUPOBAHHEM IPABUTEILCTBA, MOHUTOPHHTA CO-
ONo/IeHUs TIpaB YellOBEKa B CTpaHEe (C BO3MOXKHOCTHIO MPOBEJIE-
HUSl pacclieJOBaHU M MOCEUICHUs] MECT COJIEp)KaHus IMOJ CTpa-
xei). KoMmuccust ynonHomoueHa 3aHUMAaThCSl BHECYIEOHBIM pac-
CMOTpEHHUEM 3Kaj00 Ha HapyILIEHUS] OCHOBHBIX MpPaB YeJIOBEKa.

Komuccus exeMecsuHo MPOBOJUT COBEILIAHUS C COTPYIHU-
kamu otzaena no npaBam yeroBeka OOOHKMU. B ctpane cymie-
CTBYyeT (OpyM IO TpaBaM YeJIOBEKa JUIsl YIIPOUSHUS COTPYTHUYC-
cTBa Mexay HanmonansHON KOMHUCCHEH 1O TTpaBaM yenoBeka Kot
n'MByapa u TpakgaHckuM oOmecTBoM. B crpane paspabGorana
cTpaTerus NpeaynpekIeHUs] HapyleHH paB yenoBeka Ha 2015
rox’.

HanmonaneHast koMmHccHs 1O IIpaBaM YeJIOBEKa 1aeT KOMIIe-
TEHTHBIM OpPTaHaM 3aKJIIOYEHUS O MPUBEJICHUHN BHYTPEHHETO 3aKO0-
HOJIaTeNbCTBA B COOTBETCTBHE C MEKIYHAPOJIHBIMH HOPMAMH,
OKa3bIBaeT COJACICTBHME B MOATOTOBKE JOKIAIOB [Jisi OPraHOB
OOH, yupeXaAeHHBIX B COOTBETCTBUU C MEXKyHAPOJIHBIMHU JIOTO-
BOpamMu O IpaBax yesnoBeka. Komuccus coTpygHUYaeT C HalUo-
HAJIBHBIMU MU MEXIYHapOAHBIMU CYOBEKTaMH, OCYIIECTBISIO-
IMMH JCSITeNFHOCTh B 00JIaCTH TpaB denoBeka. HanmoHanmpHas
Komuccus mo npasaM 4yenoBeka Kor-a'MByapa exerogHo mpen-
CTaBJISIET JOKJIAJ Tpe3uIeHTy PecryOmuky U BCeM rocy1apCTBEH-
HBIM YUPEeXKICHUSM, KOTOPBIN MOJIEKUT OITyOJIUKOBAHUIO.

ITo pexomennannn OOH HannonanbHOM KOMHUCCHU 1O TIpa-
Bam uenoBeka Kor-a'MByapa ciemyeT LiefeHanpaBiIe€HHO MPOBO-
JIUTh TIOJINTUKY Ha YKPEIUIEHUE CBOEU CaMOCTOSITEIbHOCTH, KOTO-

4 Cm.: 3akom Ne 2012-1132 URL: http://www.cndh.ci/commission/
historique.php.
5 oxyment. URL: ¢ndh.ci/commission/historique.php.
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pasi IpeayCMOTPEHA B €r0 yUpeIUTENbHBIX JOKyMeHTax. B3anmo-
oTHolleHMa HanuoHanbHONW KOMHMCCHM IO IIPaBaM YeEJIOBEKA U
MunucTepcTBa I0CTUIUH, 110 TIPaBaM YeJIOBEKa U OOLIECTBEHHBIM
cB00OZaM HE JOJKHBI HOCUTh XapakTep orneku mnocienHero. Cy-
HIeCTBYIOIIAsl Omneka OOyCIOBJIEHA TEM, YTO 3aKOHOM CTpaHbl
MPEeyCMOTPEHO YyTBepxkaeHue Oromkera Komuccuu, BBITUIAT €€
COTpYyAHMKaM MUHHCTEPCTBOM FOCTULIMH®.

Omnexka o0ycnoBlieHa B TEM, YTO HA3HAYCHHE YJICHOB OKPYXK-
HbIX KOMHccHi HanmoHanpHON KOMHMCCUM MO IpaBaM 4YeslOBEKa
MIPOU3BOAUTCS HA OCHOBAHUH PACTIOPSYKEHUSI MUHUCTpPA FOCTULIHH,
0 MpaBaM YEJIOBEKa M OOIIECTBEHHBIM CBOOOIaM IO MPEIOXKe-
Huio npedekra okpyra’. HesaBucumele skcneprsl OOH npeia-
raloT MepecMOTPETh MOJOOHYIO MPOLEAYpy HAa3HAYCHHS YJICHOB
OKpY>KHBIX KoMHccHil. Kpome Toro, nesitenbHocTh HatinonanbHOM
KOMUCCHH IO TMpaBaM yejoBeKa JOKHA CTaTh 0oJiee HarJIsJHOM,
Kak JUIsl BJacTH, TaK W rpaxjaH crpanbl. JJokmaasl Komuccuu o
MOJIOKEHUU B o0nacTu mpaB venoBeka B Kor-a'MByape H0KHBI
OTIEPATUBHO ITyOJIMKOBATLCS U MPEIABAThCS TTACHOCTH, B T.4. U B
MHTEpHETE.

J1J1s 5TOT0 HEOOXOAMMO MOBBICUTE OIOKET ITOM OpraHu3a-
LMY, WHHULIHMATHUBHOCTh €r0 COTPYIHUKOB. A TOCyJAapCTBEHHOU
BJIACTU HAJAJUTh KOHCTPYKTHUBHOE COTpyAaHUYecTBO c¢ Harmo-
HaJbHOM KOMHCCHEH IO IpaBaM YesIoBeKa, HECMOTPsI Ha HEOOIb-
IIOM OMBIT €€ IEATETbHOCTH.

HammonansHast komuccus no npasam uvenoBeka Kor-a'MBy-
apa Hy)XJaetcs B pa3paboTke 3 peKTUBHOM cTpaTeruu nHHopMu-
pPOBaHUs HACEJIEHUS O CBOEH JEATEIbHOCTH, B PA3BUTHUH OTHOILLIE-
HUU ¢ aHAJIOTUYHBIMU OPTaHU3ANMSIMHE B JIPYTUX cTpaHax. Heob-
XOJIMMO COBEPILEHCTBOBAHUE €€ BHYTPEHHEW OpraHu3aluu, IMo-
BBIIIICHNE TIPO(ECCUOHATTLHOTO YPOBHS €€ YJICHOB.

6 Cm.: 3akon Ne 2012-1132, crareum 25, 38. URL: cndh.ci/commission/
historique.php.
7 Cwm.: 3akoH Ne 2012-1132, crates 12. URL: cndh.ci/commission/
historique.php.
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B Kor-g’VByape B HacTtosiee BpeMs MPOBOIUTCS pedop-
MHUPOBAaHHE CHCTEMBI MpaBOCYAus MpHu akTuBHOM yudactuu OOH.
BaxxaelmuMu HarpaBiIeHUSIMH PePOPMHUPOBAHUS SIBIISTFOTCS:

e O00yucHHE B 00JIACTH MPaB YEJIOBEKA U O3HAKOMJICHHUE C
STHUMH TIpaBaMH. JTO HAIpPaBIICHUE OXBATHIBACT, MPEKIEC BCETO,
MPaBOOXPAHUTEIIbHBIC OPraHbl, HEIPABUTEIHCTBEHHBIC OPTaHU3a-
muu, CMU, mononexs. CoBmectHo ¢ OOOHKMH Bo Bcex oGnact-
HBIX IICHTPAX B MPOBOISATCS MACCOBBIC 3PEITHUIIHBIC MEPOTIPUSTHSI
0 TeMaTHKe TpaB desioBeka. C MpHUBIICYCHUEM U3BECTHBIX HBYa-
PHICKHX apTHCTOB.

e (Oopnba c 6be3HaKa3aHHOCTHIO. J{J1s1 OCyIIecTBIEHUS HE0O-
XOJIMMBIX YTOJIOBHBIX TIpecienoBaHuil co3nmaHa CrienuaibHas
ciencTBeHHas rpynma. B ctpane aeiictByer Komuccust mo aua-
JIOTY, YCTAHOBJICHUIO UCTHHBI M TpuMupeHuto. OHa obecrieunBacT
BBIIJIATY KOMITCHCAIIUU TIOTEPIICBIIINM.

Pedopma cuctembl mpaBOCyAus COMPOBOXKIACTCS BOCCTA-
HOBJICHMEM HH(PaACTPYKTyphl CyIeOHBIX OPraHOB, MMOBPEXKICH-
HBIX WIA YHHYTOKEHHBIX BOWHOM, a TaKKe CO3JaHHE HOBBIX CY-
JIOB, TIEPECMOTP HOPMATUBHO-TIPABOBBIX aKTOB. YKpPEIJICHUE KaJI-
POBOTO TIOTEHIIMAJIA HAMPABJICHO Ha IMOBHIIICHNE KBATU(UKAIINN
cyneit. CyapH, MPOKYPOPHI IPOXOAST MEPENOATOTOBKY C MPHBIIC-
YCHHEM Ha TEXHHYECKOE COTPYIHUYECTBO C MHOTOYHCICHHBIMU
MEXTyHapOIHBIMH MTapTHEPAMHU.

VYBeIMUMBACTCA YHCIO CyACH — €KErogHo HadmpaeTcs
OKOJIO 25 HOBBIX CyJieil (B HACTOsIIEEe BPeMsi HACUMTHIBACTCS HE
6onee 700 cyneit npu Hacenenuu B 20,8 MitH. yenoBek). Takxke B
CTpYKTYype MUHHCTEPCTBA FOCTUIIUU CO3AaETCSl MHCIEKIMOHHAS
ciyxo0a.

Bo30o0HOBIIEHHE (PYHKIIMOHUPOBAHUS CYICOHOM CHCTEMBI —
BaKHEHIIICEe HAMPaABJICHHE COBEPIICHCTBOBAHUS IpaBa B CTPAHE.
[TpoBOIUTCS PEMOHT TIOPEM, B YAaCTHOCTH, IMEHUTCHIIMAPHO-UC-
MIPABUTEIHLHOTO YUPEKIACHUS U BOCHHOTO CJICJICTBEHHOTO H30JIsI-
Topa AGumKaHa.
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Pedopma cuctembl yroimoBHOTO IpaBOCYIUs KacaeTcs YTo-
JIOBHOTO, YTOJOBHO-IIpolieccyanbHoro, I'paxaanckoro u ['pax-
JTAHCKOTO TMPOLECCYyalbHOTO0 KOAEKCOB, YCTaBa MarucTpaTyphl,
CHUCTEMBbI OTIPABJICHUS MPABOCYAMsI B OTHOIICHUH HECOBEPIICH-
HosieTHuX, CuetHol manatel. [locne patudukanuun Pumckoro mo-
rosopa Kor-g’MIByapoM mnpuHMMAarOTCS MEpPHI IO NPUBEICHUIO
BHYTPEHHETO 3aKOHOJATENbCTBA B COOTBETCTBUE cO CTaryTom
Me:x1lyHapOoIHOTO YTOJIOBHOI'O Cy/1a.

B Kor-n'UByape oTMeHeHa cMepTHas Ka3Hb.' B HacTosmee
BpeMs pPacCMATpPUBAETCS 3aKOHOIPOEKT, MPeayCMaTpPUBAIOIINI
BO3MOXKHOCTh 00KaJIOBaHUsI BEPAUKTOB MPUCSKHBIX, a TAKXKE 3a-
LIUTY CBUJAETEIICH U XKEPTB NPECTYIUICHUMN.

20 urons 2014 r. B Kor-g'MiByape ObuT IPUHSAT 3aKOH O 3a-
IMTe MPABO3AMIUTHUKOB’, SBISAIOIIMIICSA 3HAUUTENIBHBIM IIAarOM
BIIEpE]] IO ITYTH MOOIPEHUS [TPAB YEJIOBEKA, PA3BUTHIO TPaXKIaH-
CKOTro 0o0IIecTBa.

[Ton Bussanem OOH mnonoxxennit MexxayHapoIHOTO MaKTa
0 TPaXIAAHCKUX U MOJMTUYECKHUX MPaBaX PEIIAIOTCS MHOTHE BO-
nmpockl. Tak, BpeMeHHO, 10 Ccyaa, ObUTH O0CBOOOXIeHbI 47 u3 83
00BUHSEMBIX. BTN pa3MopokeHbl OaHKOBCKHE CUeTa apecTOBaH-
HBIX, KOTOPBIMH OHU MOTYT MoJib30BaThcs. [lomo6HbIe mocnadie-
HUSI CHUKAIOT COLMATIbHYIO HAMPSHKEHHOCTh, HE BIUSS HA 00BEK-
TUBHBIN MOAX0A cyAa NpucskHbIX. CyJl IPUCSKHBIX COOTIOAAeT
YCIIOBUSI CTIPaBEAJIMBOTO Pa30MPaTEIbCTBA, COTIACYSICH C IOJIOXKE-
HUSIMHM BHYTPEHHUX 3aKOHOB U MEKIyHapOIHBIX JOTOBOPOB, pa-
tudunmpoBanubix Kot p'MByapom, B wactHocTH MexmayHapoa-
HOT'O NAKTa O TPAXIAHCKHUX U NOJUTUYECKHX ITPaBax.

BrIBiieHMEM HApyLICHUH MPaB 4YEIOBEKAa U MEXKIYHApO.I-
HOTO TYMAaHUTApHOI'O MpaBa B CTPAHE HA Pa3HBIX dTamax BOOpPY-
JKEHHOTO KOH(IMKTa 3aHMMAETCSl HAllMOHANbHAS CIICJACTBEHHAS

8 B OOH npusercTBoBamu permenre Cypunama u Kor-n’'MByapa 0TKa3aThest OT
cmeptHoi  kazHu. URL:  www.un.org/russian/news/story.asp?newsID=
23359#.VylEAdIP-sc.

o URL: ci-ddh.org/2014/08/10i-n-2014-388-du-20-juin-2014-portant-
promotion-et-protection-des-defenseurs-des-droits-de-lhomme/.
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KOMHCCHUSI, yupexaeHHas YkazoMm mpesuaeHta Kot a'MByapa
Ne 2011-176 ot 20 urons 2011 r.!° Opun u3 nepseix Jloknanos
ATON KOMHMCCHUU TMOCBAIIEH HapYLICHUSIM IIPaB YelIoBeKa U MEXKIY-
HApOJHOTO0 TYMAaHHUTApHOTO TpaBa, COBEPIIEHHBIX C 31 OKTAOps
2010 r. mo 15 mas 2011 r.!' B HeM oTpakeHBI MHOTOUYHCIICHHBIE
HapyILIeHHs IIpaB YeJIoBeKa, Peke BCero, Npas Ha )KU3Hb, Ha (u-
3MYECKYI0 HENPUKOCHOBEHHOCTh M Ha 0€30MacHOCTb JINYHOCTHU
(BHecy1eOHbBIX Ka3HEeH, HAaCHJIbCTBEHHBIX MCUE3HOBEHHH, CEKCY-
aJIbHOTO HACWJIMS B OTHOLIEHHUH >KEHIIUH, JeTei). DTU Hapylie-
HUS, a TaKXkKe HapymEeHHs MEXIYHapOJHOTO T'yMaHHTapHOTO
IpaBa COBEpPUIAIUCH YYaCTHUKAMU KOH(IIUKTA C 00EUX MPOTUBO-
OopcTByromux cropoH. Ilpu 3TOM mpaBoOCyIue HENPenB3sTO,
oOecrieuynBas mpecieoBaHNe BCEX BUHOBHUKOB HapyIICHUN BHE
3aBUCUMOCTH OT TOTO, K KaKOH CTOpOHE KOH(IMKTa OHU MpUHAI-
JexKar.

B Kor-n'UByape ¢ynkiuonupyer CriennanbHasi rpymmna 1mo
pacclieZJOBaHUIO U JO3HAHUIO HAPYIICHUN MpaB yeloBeKa U MexX-
JTyHapoJaHOro rymanurapHoro npasa B Kor-a'MByape ¢ nonnomo-
YUSIMU YTOJIOBHOTO TMpeECieoBaHus. ITO OJUH U3 IMyTeil 60phObI
npasutenbeTBa Kot-n'MByapa ¢ 6e3Haka3aHHOCTBIO 32 COBEPIIICH-
HBIE 3JI0/IETHUS BO BPEMsI BOOPYKEHHOTO KOH(IIHMKTA.

Kpowme Toro, mns obecrieuenus: cyaeOHOro MpecieI0BaHus
JIUI], BUHOBHBIX B CEPbE3HBIX HAPYIIECHUSAX IMpaB uenoBeka, Kot-
n'VMiByap BO300HOBHII IEATENBHOCTh CYA0B NPUCSKHBIX. Cya mpu-
CSOKHBIX AOWKkaHa Haval nena 83 aesTenei pekuma OBIBIIETO
npesuaenta Jlopana I'6ar6o, 60IBIIMHCTBO U3 KOTOPHIX B TEUCHUE
JUTUTEIBHOTO BpeMeHn (HekoTopbie — ¢ 2011 roma) comepkarcs
noj CcTpaxei a0 cyna. B uymcne oOBUMHSEMBIX — cympyra
JI. I'6ar6o — Cumona I'6ar6o.

100 URL: http://www2.ohchr.org/english/bodies/hrcouncil/docs/19session/
A.HRC.19.72_fr.pdf.

11 Cm.: JlomonHUTENbHBIE IPOTOKOIBI K JKEHEBCKUM KOHBEHIIMAM, KACAIONINECS
3aIIHUTHI JKEPTB MEKIYHAPOIHBIX BOOPYKCHHBIX KOH(IHMKTOB M KOH(INKTOB
HeMexayHapoaHoro xapakrepa 1977. URL: constitution.garant.ru.
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Cyn npucsoxabix Kot-a'MByapa paccmarpuBaeT 0OBHHEHHUS,
MpEeAbSIBICHHBIC JIMLIAM, MPOXOASAIIMM IO YKa3aHHBIM JejiaMm, C
MO3UIMHN TOCATaTEeNIbCTBA HA TOCYJAapCTBEHHYIO 0€30MacHOCTb.
OOBUHEHHS HE KacaloTCs T€X HAPYIICHUI MPaB YEIOBEKa M MEXK-
JyHApOJHOTO T'YMaHHUTAapHOTO MpaBa, KOTOPbIE OTMEYEHBI B JI0-
KJ1agax MexayHapoaHOU ClIeACTBEHHOM Komuccun M Hannonane-
HOU CJIEICTBEHHON KOMUCCHH.

B Hacrosiiiee Bpemsi B CTOJIUIIE CTPaHbl paccMaTpUBAETCs
CyJIOM IIPUCSKHBIX Aena 441 denoBeka — 329 rpakTaHCKHUX JIUI U
112 BoenHOCTyX)amux, — 3anaepxkanubix B 2011-2014 rr. B cBs3u
C MOCJIEBBIOOPHBIM KPU3UCOM. DTH JIIOJIU B OKUJAAHUU Cya COTIep-
JKaTcs B MEHUTEHIIMAPHO-UCIIPABUTEILHOM YUPEKIECHUHU, B BOCH-
HOM CJIEICTBEHHOM H30J1siTope AOUIKaHa WU B IPYTUX TIEHUTEH-
LUAPHBIX YUpEKIEHUsAX okpyra. CienyeT ykazaTh Ha HEJIOMyCTH-
MOCTB CTOJIb MPOJOJKUTEIBHOTO COAEPKAHMS 3a1€P>KAHHBIX JIUIL]
6e3 cneactus. B coorBercTBUM ¢ MeXAyHapOIHBIM MAKTOM O
IPAXKJAHCKUX U MOJUTUYECKHUX MPAaBAX OHU B KpaT4yaiIlne CPOKH
JOJIKHBI OBITH MIEpelaHbl B pyKH mpaBocyaus. [Ipu a3Tom HeoOxo-
JUMO BPEMEHHO OCBOOOJUTH TE€X U3 3aJePKAaHHBIX, JJIsI KOTOPHIX
Mepa MpeceueHus] B BUJIE COAEPKaHMsI O]l CTpakeil 10 cyaa He
SIBJISIETCSI OTPABAAHHOM.

bnarogaps BausHuro OOH wncnpaBnsroTcst JOMyLIECHHbIE
HapyILICHUs TPAXKIAHCKUX U MOJIUTUYECKUX MPAB COAEPHKAIIUXCS
oz crpaxker. [IoBceMeCcTHBI HAPYIIEHUS! OTHOCUTENIBHO IIEPUOAA
3a/iepKaHus M0J03PEBAEMBIX JIMII, CPOKA JOCTABKU UX B cyA. [Ipu-
CYTCTBHE a/IBOKAaTa CBOJUT K MUHIUMYMY PHCK 3JI0YIOTpeOIeHU
10 OTHOLIEHUIO K 3aJ€P’KaHHBIM.

Breinonnsiercst ct. 13 YronoBHO-npoleccyanbHOro Kojiekca
Kot-1'MByapa'?, 06s1361Bat011asi KOMIETEHTHBIE OPraHbl IPOKYPa-
TYPHI H CJIEICTBEHHBIC CyAbH COOIOAIN 3aKOH TIPH TIIATETLHOM
BBITIOJTHEHUH CBOMX (DYHKIIMI IO HA/130PpY M KOHTPOJIIO 32 COTPYII-
HUKaMU CyAeOHOW TOJHINH, OCYIIECTBISIIOINIMMH JIO3HAHUE W
CJIE/ICTBHE.

2URL: http://www.etudier.com/sujets/article- 13-du-code-penal-ivoirien/0.
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Cotpyanuku OOH mpoBepsitoT COCTOSIHUE TEHUTEHIUap-
HbIX yupexxaeHuit Kor-g'MByapa. Tak, oTmMedaeTcss nepenosHeH-
HOCTb 3TUX YUPEKJEHHI, He COOII0IaeTCsl HOPMATUBBI COJIEpKa-
Hus ocyxkaeHHbIx?. Tak, B Mapre 2015 I. B IeHUTEHIUAPHO-UC-
MPABUTEIBHOM YyUYpeKIeHUM AOHIKaHa, pPACCUUTAHHOM Ha
1500 genoBek, cogepxutcs 4561. B BOEHHOM CJ1€ICTBEHHOM HU30-
asTope AOWKaHa comepkKanuch 64 BOCHHOCIY)KAIMX W OJIHO
IPa)IaHCKOE JIUIIO0, XOTs YUPEKIEHUE PACCUUTAHO HA TPETH 3TOTO
KOJIMYECTBa. B 3THX yCIIOBHSIX COIEpkKATCSA HE TOJIBKO OCYXKICH-
HbI€, OOJIBIIMHCTBO HAXOIAIINXCS — 3aJIepKaHHbIE, IIPUYEM HEKO-
topsie ¢ 2011 r.

HezaBucumbiii sxcnepr OOH, noceruBmuii B Havane
2015 r. BOeHHBIH CIIEICTBEHHBIN H30JATOP AOHIKaHa OTMETHIT Ha
BETXOCTh €ro 31anusa'*. OH OTMETHII, YTO U30JIATOP COCTOMT W3
JIByX HEOOJIBIIUX KOPITyCOB, TIOXO NMPOBETPUBAIOIINXCS U HEJO-
CTaTOYHO OCBEILIAIOLINXCS COJHIEM. B Koprmycax eKeqHEBHO OT-
KJIFOYAETCs BOJIA, U3HOILIEHA 3JIEKTPONPOBOAKa. M3-3a CIOXKHOCTH
C TPAHCTIOPTOM COTPYIHUK TIOPEMHON MEIUIIMHCKOH CITy>KOBI TTO-
CelIaeT U30JISITOP HEPETYIISIPHO.

HesaBucumslii 3KkCIIepT, NOCETUB IEHUTEHIIMAPHO-UCIIPABU-
TEIBHOE yupekaeHne AOuIKana, yKa3plBaeT Ha TO, 4TO U3 4561
JIMLI, COJIEPKALINXCs B 3TOM yupexJeHuu, 1677 aBisatoTcs npea-
BApUTENIHLHO 3a/iepkaHHbIMU. Cpeau apecTaHToB — 59 HecoBep-
IIEHHOJIETHUX, KOTOPBIE COJICPIKATCS B IIATH OOIIUX Kamepax >,

N3-3a TsHKENbIX YCIOBUHM CONEPKaHUSI HECKOJIBKO YEIIOBEK,
3aJlepXKaHHBIX B CBA3M C IIOCTE€ BBIOOPHBIM  KPHU3HCOM
2010—2011 rr., oOBSBWIM TOJIOAOBKY HAKaHyHE pOXKIECTBa
2014 r. I'omotoBka ObuIa MpekpalieHa nocie noceuienus Crenu-
anpHOTO npenacraButend ['enepanbHoro cekperaps no Kor-a'MBy-
apy Aumary Munpayny Cyneiimas.

13 Cm.: URL: http://www.un.org/ru/peacekeeping/missions/unoci/.

4 URL: www.ohchr.org/EN/HRBodies/.../RegularSessions/Session29/.../
A_HRC 29 49 F.doc.

IS URL: www.onuci.org/pdf/rulesrapportl.pdf.
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[Ipobnema mpenoTBpanienus Hacuaus B Kor-1’VByape cu-
namu OOH pemraercs, npexae Bcero, nyTeM NPUMEHEHUS JUCIIH-
IUIMHAPHBIX TPOLEAYp, MPOBEACHHEM HH(OPMAIIMOHHO-Pa3bsC-
HUTEJIBHON pabOThl KOJEKCOB MOBEACHUS U 3TUKH CPEIU COTPYI-
HUKOB HaI[MOHAJIbHBIX OPraHOB 0€30MaCHOCTH.

C yuactuem munHHcTepcTBa o6oponsl Kor-1’MByapa, Crie-
uuansHoro npeacrasutens Kor-n’Ueyapa 8 OOH, Mexnaynapon-
Horo neHTpa Kodu AHHaHa mo Bompocam mpodhecCHOHATBLHOMN
noaArotoBku MupoTBopleB 1 @onga OOH B obsiactu HapooHAce-
nenust (FOH®ITA) Gbuto mpoBeaeHO ABa y4eOHBIX CeMHUHApa IS
WBYapUHCKHX CHJI 0€30MacHOCTH MO 3TOW mpobiiemartuke. B pe-
3yJbTaTe MOJAOOHBIX ycwinid, B ¢eBpane 2015 T. 3apeructpupo-
BaHO 10 M3HAacWIIOBaHMH, B pe3yJIbTaTe ObUIO apeCTOBAHO BOCEMb
MOJIO3PEBAEMBIX JIHI, TPOE€ W3 KOTOPHIX OBUIM BIIOCIEICTBUU
OCYX/IEHbI K TFOPEMHOMY 3aKJIFOUEHHUIO Ha CPOK OT TPEX JI0 MATU
JIET 3a COBEPILICHUE Pa3BPaTHBIX ACUCTBUM.

MB/I Kor-n’WUByapa, npu noaznepxxke OOH u mexxyHapon-
HBIX TAPTHEPOB, Mpexie Bcero, OpaHium, co3iaHa HallMOHAIbHAS
yueOHas Iporpamma 1o MeToiaM pacciel0BaHus U BOIPOCaM I'eH-
nepHoro Hacunus. OHa mpegHa3HavYeHa AJis MepcoHaa MOTHINU
v xkangapmepuu. B cepeaune 2014 roa noAroToBKy Mo 3TOM Mpo-
rpamme npouuiy 300 coTpy IHUKOB.

OOH opranusyer Kypchl A MEIUIMHCKUX PaOOTHUKOB
BCEX OKPYTOB CTPaHbI, HANPABJICHHBIX HA BBIABICHUE U MPEIOT-
BpalieHue cexcyaibHoro Hacuius. B urone 2013 roma mpaButeb-
ctBo KoTr-1"MByapa yTBepANIIO HAlIMOHAJIBHYIO IOJIUTHKY B 00JIa-
CTH MIPaBOCYAHMSI, B KOTOPOH MPEIyCMOTPEHO COBEPIIICHCTBOBAHUE
IIPaBOBOM 0a3bl, KacarolIeics NpaB KEHILNH U IeTeH.

B 3akitoucHHe BaXHO OTMETHM, YTO BOOPY>KECHHBIH KOH-
¢bmukt Kot-1’UByap ynecnu xxu3zau 6osee 3000 gemosek. Ho mpo-
O1emMa B TOM, YTO BOCHHBIE KOH(JIMKTHI B 3TON CTPAaHE HEJb3sI CUH-
TaTh OKOHYEHHBIMH, Tak B KoT-1’VIByap mpooimkaeTcs aesrenb-
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HOCTb BOOPY’KEHHBIX OTpPsII0B OOEBUKOB U MPECTYIHBIX TPYIIH-
POBOK, 0coOcHHO Ha Tpanulle ¢ JIubepueid. JleBu3 rocymapcraa
rnacut: «Union, Discipline et Travaily (EquHcTBO, AMCIUIIIINHA U
Tpyn). BMmemaTenbcTBO MEXIyHAPOIHBIX CTPYKTYP B COOBITHS B
ATON CTpaHe SBIAIOTCA OeCHpeleeHTHBIM HapylIeHHEM HOpM
MEXIyHapOAHOTO MpaBa.
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NMPOBJIEMbI PEINYJINMPOBAHUA MUTPALIUA
B A®PPUKE

Xuarartsan Apmenyu I'puropbeBHa

Acnupanm xagedpvr mesxcoyrnapooroeo npasa PYJ[H

Murparus — 3To rinobanpHast Ipodiema, Kacaromascst BCETo
MEXYHApPOJAHOTO COOOIIECTBA M KaKIOr0 OTACIBHOIO rocyaap-
ctBa. CaMoOl pacnpOCTPAHEHHON MPUYMHON MUTPALMHU CITYKUT
HKOHOMHYECKHUI (hakTop, XOTsA B apUKAHCKON crenudHuKe OH
YCTyMaeT pAay IPYrHX, B YaCTHOCTH HECTAOWJILHOM MOJIUTHYE-
CKOM CUTyallu, NEPUOANYECKU BCIIBIXMBAIOIIUM BOWHAM, AIHJIE-
MUSIM, @ B TIOCJIETHEE BPEMS U HKOJIOTUYECKUM aCIeKTaM.

Ha xongepenmusx OOH no npobiremaM M3MEHEHHUS KIH-
MaTa HEOJAHOKPATHO MOJHUMAJICS BOIPOC O MPU3HAHUM BIUSHUS
ATOH MpOoOJIEMBl HA MUTPALMIO U BBIHYKJCHHOE MIEPECEeIeHUE JIto-
Jel, Takke ObUIO MOATBEPKACHO, YTO M3MEHEHHUS Kiumara U
YXYALIEHUE COCTOSHUS OKpYXKAroIleW Cpelpl SBISAIOTCS 3HAYM-
MBIMH IPUYMHAMU MUTPALMK U BBIHYKJIEHHOTO MTepeCceNIeHUs JIf0-
Jielt BO BCEX perruoHax IUIaHeThl U, B 4acTHOCTH, B Adpuke. [Ipo-
rpeccupylolee yxyJIIIeHHe OKpY’Kalolled cpelbl MNpUBIEKaeT
MEHBIIIE BHUMaHMs, YeM SKCTPEMAJIbHBIE KIIMMATUUECKUE ABJICHUS
(HaBOJHEHMSI, yparaHsl), a MEX1y TeM B riepuo ¢ 1979 mo 2013 r.
BO BCEM MHpE OT IOCIEACTBUN 3acyX nocrtpagano 1,6 MiH xurte-
nei. OTo GoJiee YeM BIBOE MPEBBINIAECT YUCIIO TOCTPATABIIUX OT
yparanoB. bonbmie Bcero ot 3acyx crtpamaer Adpuka. B aTux
YCIIOBUSIX YK€ CETOAHS COTPYIHUYECTBO IO BOMPOCAMU MUTPALIUU
UTPAET CYIIECTBEHHYIO POJIb B KAUECTBE MEXaHU3Ma PEILIEHUS BO3-
HUKAIONIUX MPOOIIeM.

Bospacranue ponmu A(QpUKH B MUPOBOH SKOHOMHUKE HEIO-
CPEIICTBEHHO CBSI3aHO HE TOJBKO C €€ ChIPhEBBIMU PECYPCAMHU, HO
U C YeJIoBeUeCKUM KanuTajaoM. CoBpeMeHHass MUTpalus MEXAy
rocygapcTBaMu apUKaHCKOTO PETHOHA TMPEACTABISIET COO0i
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00BEKTUBHBIN, MHOTOTPAHHBINA MPOIECC, BIUSIOMIUNA Ha BCE CTO-
POHBI kHU3HU 00IIecTBa. «HeraTuBHAs POIH MUTPAITMOHHBIX MPO-
11eccoB B A(purke mposBISIETCS B CEITbCKOXO03IUCTBEHHOM TTPOU3-
BOJICTBE, B TUNEPTPOPHPOBAHHBIX IMpolieccax ypOaHU3AIUU U
JIOMIIEHU3alnu a(pUKaHCKUX HAapOJOB, B HAKOIJICHUH B3PBIBO-
OMACHOTO COIMAILHOTO Marepuana. Bce 3To co3maeT peanbHyro
yIpo3y HE TOJIBKO JUIsSl CTpaH, HO M KOHTUHEHTAJIbHOM O6e301MacHo-
CTH B CTAa0MIIBHOCTH.

Jlst AppuKaHCKOTO CO03a M MHOTHUX apPHKAHCKHX TOCY-
JApCTB MUTPAIMOHHBIE MPOOJIEMBI MOKa €Ille HE CTaIH MPHOPH-
TETHBIMU BBHUY CJ1Ia00T0 ()MHAHCOBOTO OOECTICYCHUST W HAJTHMIHS
JIPYTUX HEOTIOXKHBIX COIMATbHO-YKOHOMHUECKHUX TpobieM. [lo-
ATOMY TPYyAOBas MUTpalusl HAXOAUTCS Ha nepudepuu uX nHTepe-
coB. OCHOBHBIE HX YCWJIHS HATIPABIICHBI HA PEIICHUE TPOOIIeM He-
JIeTajJbHbIX MUTPAHTOB U OEXKEHIIEB.

B mocnennue ngecsaTuiieTdss B pe3yibTaTe PEKpaICHHS
IPpaKJAHCKUX BOWH M BOOPYKEHHBIX KOH(MIUKTOB B AHTOJ€E, MoO-
3ambOuke, [lemokparudeckoii Pecrryonuke Konro, Bypynnu, JInbe-
pun, Creppa-Jleone oOmiasi YMCIEHHOCTh OCKEHIIEB HA KOHTH-
HEHTe CHU3UIIACK'.

B nenom HaOnromaercss TEHAEHIUS K CHUKEHUIO O MHU-
TPaHTOB B OOIIEH YMCICHHOCTH HaceneHus Adpuku roxHee Ca-
Xapbl ¥ B 00IIEeld Macce MeXIyHapOJHBIX MHIPAHTOB B MHUDE.
BwmecTte ¢ Tem ceroans Adpuka obecrieunBaeT OAHY MATYIO YacTh
IPUPOCTA MUPOBBIX TPYJOBBIX PecypcoB».>

"' Cm.: Dealing with the Consequences of Violent Conflicts in Africa Back-
ground Paper for the African Development Bank Report 2008. 13, March 2008.
URL: http://users.ox.ac.uk/~ball0144/consequences.pdf.

2Cwm.: A6pamosa U.0. PecypcHblii moTeHman AQpUKE B MUPOBOH SKOHOMHUKE
XXI Beka (DHOOTEHHBIE NETEPMUHAHTHI ydacThs aQpPUKAHCKAX CTPaH B HOBOI
HSKOHOMHYECKOW MOJENN MHpa): aBToped. muc. ... A-pa ’3KoH. Hayk. M., 2011.
C. 37.

3 Kocyxun H. Adpuka na wrme murpammm. 1 mexabps 2011 r. URL:
http://russiancouncil.ru/inner/?id_4=56#top-content.
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MexnyHapoaHasi TpyAoOBas MHIpalusi HpeBpaTHIach W3
BPEMEHHOI'O SIBJICHUS B CTPYKTYPHBIM 3JIEMEHT 3KOHOMHKU HE
TOJIKO a)pUKaHCKUX CTPaH, HO M OOJIIIMHCTBA CTpaH Mupa. OHa
CIOCOOCTBYET TUHAMU3MY W MOOWIBHOCTH TPYIOBBIX PECYPCOB.
[Ipu mpoBeneHun cOamaHCHPOBAHHOW MUTPAIIMOHHOW MOJUTUKH
TPYIOBasi METPAIHS CITIOCOOHA 00ECTIEYUTh YCTOMUHNBOE PA3BUTHE
KaK CTpaH-pelUIINEHTOB, TaK U CTPaH-IOHOPOB.

«TpynoBas Murpauust MOXKeT CTaTb OAHUM M3 BAXKHEHIIUX
PECYPCOB PETHMOHAIBHON HMHTErpanuu. Mexay appuKaHCKUMHU
CTpaHaMU-4WICHAMH Pa3IUYHBIX PETUOHAIBHBIX OpraHU3alul Cy-
IIECTBYIOT I0TOBOPHBIE 0053aTE€IHCTBA B OTHOIIEHUH CBOOOIHOTO
nepeMenieHus paboyeil CUIbl Ha KOHTUHEHTE, Y4eTa dTHHIECKOTO
MHOT006pasus»*. CBo6o1HOE IepeMenieHne paboueii cuibl B Ad-
pHUKE UMEET Psii 0COOCHHOCTEMH, YTO CBSI3aHO C HCTOPHUECKUMHU U
KOHTHHEHTAJIbHBIMH OCOOEHHOCTSIMM JIaHHOTO peruoHa. Tak,
HarpumMep, KOHIEIUI0 MUrpauu B Bocrounoii Adpuke MOXHO
MPOCIEIUTh C AOKOJIOHUAIBHBIN 3M0XU. MUrpalus B 3TOM peru-
OHE XapaKTEepU30BAJIACh OTCYTCTBHUEM «TPAHMID, XapPAKTEPHBIX B
coBpemeHHOM Mupe. B Boctounoit Adpuke CyiecTBoBaio CHlhb-
HOE B3aUMOJIEHCTBUE OOIIMH, CBOOOHOE TIEpEABIKEHHE JIIOCH U
TOBapoB. TakoMmMy TIOJIOKEHUE JeNl CIOCOOCTBOBAIM CUJIbHBIE
KYJBTYpPHBIE U MEXKIUIEMEHHbBIE CBSI3U.

C co3nanuem BocTouHnoadpukanckoro coobmecta B 1967
roJly u mnocjie noanucanus JloroBopa o COTpyJIHUYECTBE MEKITY
Tanzanwueii, Kenueit u Yranaoi, cBOOOIHOE TIEPEABIKCHHE JTIO-
Jielt B perruoHe ObLI0 3aKPEIUICHO B KAYECTBE OJTHOTO U3 KITFOUEBHIX
anemMeHToB coTpyaandecta. Uepes 10 net, omnako Bocrounoad-
PHUKaHCKOE COOOIIECTBO paCHaioCh, U UMb B 1999 r. Obu1 moamu-
caH HOBBI JloroBop 0 co3mannu BocTouHoadprkaHCKOro cooo-
mectBa’. B cootBercTBUM co cT. 104 JloroBopa, rocymapcrpa-

4 Kocyxurn H. Adpuxa ma wurne murpammm. 1 mexaGps 2011 r. URL:
http://russiancouncil.ru/inner/?id_4=56#top-content.

5> CrpanaMu ocHoBatenamu sBnstorcss Kenus, Yranna, Tanzanus. B 2007 . x
HUM NPUCOETUHWINCH elle Be cTpaHbl — Pyanna u bBypynau.
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HapTHEPHI COTIACUIACH IPUHATH MEPHI 110 00ECIIeYeHnI0 CBOOOI-
HOTO NIepeABIKEHUS JIIOACH, Tpya U yCIIyT, a TakoKe JJIs obecrie-
YEHMS OCYILECTBICHHUS IIPaBa HA YUYPEKACHHE M IPOKUBAHUSA
CBOMX IpakJiaH B paMKax coo0mectna’.

B nensax ynpouenus (popMalbHOCTEH OCYILIECTBICHUS BbI-
HIEYTOMSIHYTBIX TIPaB U CBOOOJ, rOCyIapcTBa-MapTHEPHI 3aKITIO-
yun [IpoTtokon o co3ganuu OOmiero peinka Bocrounoadpukan-
ckoro coobmiecTBa’. Murpanyss B KOHTEKCTE IIPOTOKONA OTpa-
’KCHA B HECKOJIBKUX IMOJIOKEHHUAX. K HUM OTHOCATCS B YaCTHOCTH,
CTpaTerus Ui peaju3alii MpaB U cBOOOJ Ipa)IaH; JIETKOCTh
TPAHCTPAHUYHOTO MEPEMEILEHUS JIIOIEH U aaNTalus HHTETPUPO-
BaHHOT'O YNPAaBJIEHUS I'PaHULIAMU; CHATHE OTPAaHUYEHUI Ha nepe-
JBYDKEHUE paboyell CUIIbl U yCIIyT, a TaKXKe MPaBO YCTAHOBJICHUS
U BBIOOPA MECTa )KUTEJIbCTBA.

Jns neneit naeHTuuKauy rpaxjiad OblJI0 JOCTUTHYTO CO-
IJIalIeHUE O CO3/1aHUU €IMHOM CTaHIaPTHOM CUCTEMBI BBIIA4YH J0-
KyMEHTOB, YJIOCTOBEPSIOIINX JIUYHOCTh, yCTaHABIUBAICA 00U
CTaHJAPTHBIN [TPOE3HOU TOKYMEHT.

I'ocynapcTBa-nnapTHEphl rapaHTUPYIOT CBOOOIHOE MEPEIBU-
KEHHE paOOTHUKOB, KOTOPBIE SIBJISIIOTCS TPaXKAaHAMH APYTUX TOC-
YAApCTB-IIAPTHEPOB B IIPEJieNax UX TEPPUTOPUIL.

K coxanenuto, nexiapupoBaHHbIE IpaBa Ha )KUTEILCTBO,
BBEJICHUE €JIMHBIX IAcMOPTOB, YCTAHOBJEHHE OE3BH30BOIO pe-
JKUMa U IpyTrue Mepbl, KacarolUecss MUTPalluy, B 3HAUUTEIbHON
CTENEHU HOCAT (OpPMaIbHBIN XapakTep. YUeHble BEAyT UCCIIeN0-
BaHUs MUTPALIMU 10 CAMBIM Pa3HbIM IapaMeTpaM, IO3BOJISIOIIUM
COCTaBUTh KOMIUIEKCHYIO IaHOpaMy H3y4yaeMoro (eHomeHa.
[Tpexne Bcero, yuuTeIBaeTcs JeMorpapuueckuii KoHtekcr. Jlemo-

¢ Cm.: The Treaty for the Establishment of the East African Community. (As
amended on 14th December, 2006 and 20th August, 2007). URL:
http://tpsftz.org/wp-content/uploads/2015/10/EAC-Treaty.pdf

7Cm.: EAC, 'The East African Community Common Market Protocol for Move-
ment of Labour: Achievements and Challenges of Implementation of the Proto-
col', Conference Report, Nairobi, 2012.
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rpadudeckuii pakTop CrocoOCTBYET BO3PACTAHUIO POJIM KOHTH-
HEHTa B pa3BUTHUU MUPOBOro peiHKa Tpynaa. K 2013 r. Hacenenue
Adpuxu npebiciiio 1,100 mipa 4emoBeK M MPOJOIIKAET PaCTH
caMbIMH BBICOKMMH TEMIIaMH Ha rjiaHere. Ha KOHTHHEHTe 10)KHee
Caxapsbl npoxuBaeT 80 % Bcero adpukaHCKOrO HaceJIeHHsI, WU
794 mnH yenosex®.

HekoTopsie permoHaibHble SKOHOMHYECKHE cOOOIIecTBa B
Adpuke ropasno 60ee NpoJBUHYTHI B 3TOH 007aCTH ¢ TOUKH 3pe-
HUSl BBIPAOOTKHM TMOJMTUKH M OCYIIECTBICHMS TMOJUTUKH. Tak,
Hanpumep, DKOBAC npusnsna [Ipotokon B 1979 r. Ha cBob6oaHOE
NepeBI>KEHUE JTI0JIeH U MpaBa Ha npokuBaHue. [IpoTokomn o cBo-
6o1HOM mepenBkeHUU mo3BosieT 90 nHeit 6e3BH30BOTO NPEOHI-
BaHUs, YCKOPUJIO TPYAOBYIO MUTPAILMIO U CTAJIO paCCMAaTPUBATHCS
B Ka4eCTBe KIo4eBoro B pamkax DKOBACY.

B pamkax O6mero peiaka Boctounoit u FOxxnoi Adpuxu
obu1 ipuHAT [IpoTOKON 0 CBOOOAHOM NEpEIBUKEHUH JIULL, TPY /A,
yCIyT, MpaBa Ha yupexaeHue u xxkutenbcta B 2001 roay, ogHako
k Mapty 2010 roga Tonbko ueTslpe rocynapcrsa-wieHsl (Kenus,
Pyanna, Bypynan u 3um6a6Be) noamnucanu ee, u Toibko bypyHaun
ero patuduuuponamu'’.

MurpanuoHHas MOJMTHKA CTajla KIIOYEBBIM (aKTOPOM
BHEIIHENOJIUTUYECKONH U JUIUIOMAaTHYECKOW aKTUBHOCTH TOCY-
JapCTB KOHTHMHEHTAa. MUTpalMoHHbIE TOTOKH TECHBIM O00pa3oM
NeperuieTeHb! ¢ MpodiieMaMH HallMOHAJIBHON 0e30MacHOCTH, CO-

8 Cm.: Abpamosa 1.0. Hacenenne AQpuku B HOBOH TIIOOAILHON SKOHOMHUKE.
M., 2010. C. 322.

% Cm.: The Economic Community of West African States' (ECOWAS) Protocol
on Free Movement of Persons, Residence, and Establishment was adopted on
May 29, 1979. URL: http://www.cfr.org/world/economic-community-
west-african-states-ecowas-protocol-free-movement-persons-residence-estab-
lishment/p28124

10 Cm.: COMESA, 2010. COMESA Policy for Immigration. URL: http://pro-
grammes.comesa.int/index.php?option=com_content&view=arti-
cle&id=199&Itemid=125&lang=en
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XpaHEHUs] HAMOHAJIBHOTO CYBEPEHHUTETA, PACIINPEHHS] HCTOYHH-
KOB (PMHAHCHPOBAHHUS, NMPEOIOJICHUS SKOHOMUYECKOH OTCTaio-
ctd, 00pbOBI ¢ OemHOCTHIO. Hanboee mMomHOe BO3ACHCTBHE HA
nepemMeIneHust ahpUKaHCKOTO HAceleHHsI OKa3bIBalOT HEIpeKpa-
IIAIOIINeECs] BHYTPEHHNE KOH(IMKTH U IpaXJaHCKUE BOWHBL B
2013 r. Ha KOHTUHEHTE 3apETUCTPUPOBAHO 15 MIIH BBIHYKIEHHBIX
MUTPaHTOB-OEKEHIIeB 1 Tepecenenies' . B yperymuposanue ad-
PUKAHCKHX KOH(JIMKTOB BOBJIEKAIOTCS KPYITHEHIINE aKTOPHI CO-
BPEMEHHBIX MEXIyHapOIHBIX oTHOUeHu. [Ipn ux akTuBHOM CoO-
necTBUU (POPMUPYIOTCS MEXTyHAPOAHbIE MEXaHU3MBI YPETyJiH-
pOBaHMS W MUPOTBOpYecTBa. bosbmias 4acTe appuKaHCKUX MU-
I'DAHTOB TIPUXOAUTCS HA COCEIHUE aQPUKAHCKHUE CTPAHBI 2,

B pamkax A¢dpukaHCKOTO COI03a, CyOpernoHaIbHBIX TOJH-
TUKO-9KOHOMHUYECKUX COOOIIECTB U Ha JIBYCTOPOHHEM YPOBHE agh-
PHUKAHCKHE JUIUIOMATHI CyMeNu chopMyIHpoBaTh Oa30BbIC IPHH-
UMbl MUTPAIIMOHHOTO COTPYJIHHYECTBA, MPEIyCMAaTPHUBAOLINE
o0mue oOerdyeHHsle MpaBHUia M MPOLEAYphl MEpeceyeHns rpa-
HUII, YBaXXCHHUS MPaB YeJIOBEeKa U JOCTOMHCTBA MO OTHOIICHHUIO K
MUTpaHTaM, B 0COOEHHOCTH, B TIJIaHE YCTPOUCTBA Ha pabOTy WK
ocHOBaHHs coOcTBeHHOro OmsHeca'’. OmHAKO WMILIEMEHTAIHS
NPUHSATHIX PEUICHUH 3aTSAruBaeTCs. boiplioe 4ncio cOBMECTHBIX
JIOKYMEHTOB M OOIIMX MPOEKTOB coriacoBaHo Mexay EC u appu-
KaHCKUMHU rocynapcteamu', Ho 60JIBIIMHCTBO M3 HUX HOCHUT He-
cOamaHCUpOBAaHHBIN XapakTep, a(pUKaHCKHE WHTEPECHl YUTECHbI

1 Cm.: Muposas murpauus B nudpax CoBMeCTHBIN HOKIaz JlenapTaMeHTa 1o
SKOHOMHYECKMM M couuaibHbiM Bonpocam OOH (JIOCB) u OOCP mis [Ina-
JIora BBICOKOTO YPOBHS 110 Murpanuu u pazsututo OOH, 3—4 oxts16ps 2013 r.
C. 5. URL: https://www.oecd.org/els/mig/RUSSIAN.pdf

12 Tam xe. C. 7-8.

13 Cm.: Henrike Klavet. African Union frameworks for migration: current issues
and questions for the future/ ECDPM/ Discussion Paper Ne 108. June 2011.
P. 6-10.

14 Cwm.: Kucenepa E.B., l'onosanos A.C. Corpyaandectso EBponeiickoro corosa
1 AdpHKaHCKOTO COM03a 0 BOIPOCAM MUIPALUH: TPU IOKOJICHUS COIJIalle-
Huii // EBpasuiickuii ropunuueckuii xxyprai. 2014. Ne 4. C. 53-57.
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auib yactTuyHo. IlocTaBuB BO I1aBy yriia MpHOPUTETHI HAIMO-
HAJTBHON 0€30MacHOCTH, €BPOMECHIIBI TOOUIUCH Y)KECTOUCHUS pe-
TYJIUPOBAaHUS MUTPALMOHHBIX MOTOKOB. OHU MOOMINCH BBIHECE-
HUSl BCEX MPEIBAPUTEIBHBIX MPOLEAYP MO 0TOOPY MUTPAHTOB B
COOTBETCTBUU C YCTAHOBJICHHBIMU MMM MPHOPUTETaMU B adpu-
KaHCKHE CTpPaHbl, CO3/IaB TaM CETh CBOETO POJAA «IPOITYCKHBIX
MyHKTOBY. [loUTHKA 3aKPBITHIX U, B JIyYIlIEM CIIy4ae, MIPUOTKPHI-
TBHIX JIBEpEil B 00JIACTH MUTPAIMOHHOTO PETYIHPOBAHUS MIPHUBEIIA
K YBEJIMUEHHIO TPUTOKA MUTPAHTOB 110 HE3aKOHHBIM KaHanam. Ce-
TOJTHS HeJleTalbHbIE MUTPAHTHI COCTABISIOT mouTH 50% mpoxuBa-
romux B ctpaHax EC adpukaHCKUX MUTPAHTOB, PUHOCS OCTPYIO
TOJIOBHYIO0 00JIb YnHOBHHKAM aamuHHCcTparmu EC. Mexay tem,
paccMOTpeHHEe BOIPOCOB COKpAILlEHHUs yiep0a OT «yTEeUKH YMOBY
3 AQpHKH, IPETOCTABIICHUS TbIOTHBIX YCIOBUHN ISl JCHEKHBIX
TIEpeBOI0B MUTPAHTOB HA POIMHY MIPOIBUTAETCSA MEJIEHHO .

B pamkax AQpuKaHCKOTO COI03a BOIMPOC PETYIHPOBAHUS
MUTpAlMU CTOUT AOCTAaTOYHO ocTpo. Ilepeceuenue rpaHUIbl —
OyIb TO MO COOCTBEHHOMY >KETIAaHUIO WJIH HEOOXOJAMMOCTH — CO-
MPSDKEHO KaK C pUCKaMM, TaK U C HOBBIMHM BO3MOXHOCTH. Perynu-
poBaHue murpauuu B pamkax AC urpaer HEeHTpalbHYIO pOJb B
oOecreyeHnH 3alIMThI MpaB YesioBeka. B mensx peryiaupoBaHUs
TOOpPOBONBHON M BBIHYKJIEHHOW MHTrpanuud Ha KoHTHHEeHTe AC
MIPUHSUT PSAJl PABOBBIX aKTOB, HA OCHOBAaHMHM KOTOPBIX ObUIH 00-
pa3oBaHbl CIEIUANBHBIE CTPYKTYpHI. JlaHHBIE TOJOXKEHUS ObUIH
3aKkperuieHsl B JloroBope 00 yupexaeHun AQpUKaHCKOTO YKOHO-
MHU4YecKoro coobmectna (JloroBop AOy/ka), KOTOPBIA BCTYINI B
cuny B 1994 1.'° JJToroBop AGymKHIACKHIA JOrOBOp MPEIOCTABIAET

15 Cm.: Wachira Kigotho. Migration and brain drain from Africa acute — Report.
11 October 2013. University World News Global Edition. Issue 291.

16 Cm.: Treaty establishing the African Economic Community. Adopted in
Abuja, Nigeria on 3 June 1991 and entered into force on 12 May 1994. Also
called the “Abuja Treaty”. Available at www.dfa.gov.za; 30 International Legal
Materials 1241 (1991); Gino J Naldi (ed) Documents of the Organization of Af-
rican Unity (1992) 203; and 1 African Yearbook of International Law (1993)
227. URL: http://www.wipo.int/edocs/lexdocs/treaties/en/aec/trt_aec.pdf
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IpaBa rocyJapcTBaM-y4yaCcTHHUKaM B MHIUBUIYaJbHOM MOPSJIKE,
Ha JIByCTOPOHHEH OCHOBE, MO0 Yepe3 PEerHOHANbHBIC TPYTIIbI
MIPUHUMATh HEOOXOAMMBIE MEPBI [Tl TIOCTETIEHHOTO 00eCcTeyeHus
CBOOOJTHOTO TIEPEBIKEHHUE JIIOACH, M OCYLIECTBICHUS MIpaBa Ha
MPOXUBAaHUE UX TpaxkJaHaMu B npeaenax AQpHUKaHCKOTO IKOHO-
MHYECKOT0 COOOIIECTBa.

[IpobGneMbl yrmpaBiaeHUST MUTpallied B IEJISIX COJCHUCTBHS
HKOHOMHYECKOMY Pa3BHUTHUIO U OE€30MIACHOCTH IrOCyIapcTBa HE SIB-
JSIOTCS YHUKAJIBHBIMU JIs1 apUKaHCKOTO KOHTHHEHTa. Kaxkblii
PETHOH B MHpE B HACTOSALIEE BPeMsI CTAIKUBACTCS C TPYAHOCTAMU
0amaHCUPOBKU pealbHOCTH BHYTPEHHEH UMMUTPALIUU C UHTErpa-
IIUOHHBIMHU YCTPEMJICHUSIMH, 0COOEHHO B KOHTEKCTE II100aIbHOTO
YBEJIMUYEHUSI MUTPAIIIOHHBIX TTOTOKOB.

B 2009 r. AC npunsina Konsennuio A¢ppHuKaHCKOTO coro3a
0 3allIUTe U MOMOIIY BHYTPEHHE MEepEeMEIICHHbIX ULl B A]puke,
Kammanbckass KOHBEHIIMH, KOTOPAsl SIBISIETCS MEPBBIM FOpUIUYC-
CKU 0053aTEeNbHBIM JJOKYMEHTOM O BHYTPEHHEM IE€PEMEILEHUH 110
Bcemy Mupy'’. KonBeHuuu npeauectsoBan paj pemennii OAE u
AC B o6nactu OeKeHIEB U BHIHYXKIEHHBIX IepeceeHIeB s,
Hanpuwmep, OAE Obina npunsita KonBeH1ust, perynupytoras KoH-
KpPETHBIE acTIeKThI mpooieM OexeHIieB B Adpuke B 1969 r. (nanee
«KonBennmst OAE o OexeHmax»). 1o obecneunBaeT Hanboee
KOMIUIEKCHYIO NPaBOBYIO OCHOBY JUIS 3aIllUThI O€KEHIIEB BO BCEM
MUpeE.

B pamkax AdpukaHckoro coro3a, ObIJIO BRICKa3aHO MHEHUE
0 ToM, uTo KOHBeHIMS O JHIIax, MepeMenIeHHbIX BHYTPH CTPaHbI

17 Ilogpo6uee cm.: Kucenesa E.B. MexayHapoaHOE IIPaBo O JHIAX, EpPeMe-
IIEHHBIX BHYTPH CTPAHBI: IIOCTAHOBKA Ipobiembl 1 Kamranbckass KOHBEHIUS
Adpuxanckoro Coroza 2009 r. // AKTyanpHbIE TPOOIEMBI COBPEMEHHOTO MEXK-
JIyHapOJHOTO IpaBa: Marepuassl €XXKeroJHOM MEXBY30BCKOW HAYYHO-IPAKTH-
geckor koH(epeHmun. Mocksa, 9-10 ampens 2010 r. / mox pen. A.X. Aba-
mun3e, M.H. Konbutoa, E.B. Kucenesoii. U. I. M.: PYJIH, 2011. C. 428-431.
18 Cm.: African Union Commission, 2009b. Report of the 9th meeting of the
Joint AUC-EC Task Force, 8-9 October 2009, Addis Ababa. URL: http://ec.eu-
ropa.eu/development/icenter/repository/joint_task force report.pdf
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Tarke HeoOxoauMma Hapsaay ¢ Kousenmueit OAE o Gexennax, mo-
CKOJIBKY OOJIBIIIMHCTBO BBIHYKJICHHBIX MTepeceNieHIIeB B Adpuke B
MOCTIeAHUE 1B JIECATUICTUS OBbLIIM BHYTPEHHE NEpeMEeNICHHBIMU
nunamu'’,

HyxHo 3ameTuTh, uT0 AdpUKAHCKUN COI03 BHEAPHUI BCE-
00BEMITIONIYIO OCHOBY MHUTPAIIMOHHON TOJUTUKH C OOJIBIIUM KO-
JMYECTBOM KOHCTPYKTHUBHBIX HAeW s peanuszauuu. Ha mpak-
THKE, OJIHAKO, OH UMEET OTPaHUICHHYIO CBOOOy NEeHUCTBUIA: 00sI-
3aTebCTBA 110 MOHUTOPHUHTY BbIIEp:kaHbl. OTCYTCTBHE peanu3a-
[[UU SBJSIETCS HE TOJIBKO MPOOIEMOiA, CBSI3aHHON C MUTPALIUCH.

[Ipoananu3upoBaB MUTPALIMOHHYIO MOJUTHKY U CUTYALIUIO B
pamkax Adpukanckoro Coro3a, MOXKHO BBIJICITHTD CIIEAYIONINE OC-
HOBHBIE TIOJIOKEHUSI:

1. momutuka AC oOecrieuyuBaeT IEHHYI0 HOPMATHBHYIO
0a3y s COACUCTBUS MIepeMENIeHuIo toiel B Adpuke u obdecrie-
YHBACT OCHOBHBIC MEPHI 3aIIUTHI JJIS JTUI], HAXOSIIUXCS 32 Tpe-
JIellaMU CTpaH CBOEro rpaxkaaHcTBa. Ero monutuka B 061actu Mu-
rpaiyu SBISIOTCS THOKUMH, BaXKHONH 0COOEHHOCTBIO KOTOPOH SIB-
JIIeTCS pa3HOO0Opa3re OOCTOSATENBCTB BHYTPH U MEXKIY CyOperuo-
HAMU KOHTHHEHTA.

2. HecmoTpst Ha 3TH CHIIbHBIE CTOPOHBI, CTPYKTypa Adpu-
kaHckoro Coroza HE MOXKET HaAJeXaluM 00pa3oM 00ecCTeunTh
3alUTY MpPaB MUTPAHTOB. DTO MPOSBISETCS B HANPSKECHHOCTU
MEXTy LEISIMHU Pa3BUTHS TIPaB B KOHTEKCTE PETUOHAIBLHOW HHTE-
rpalyy U COUATbHO-DKOHOMUYECKIUMHU U MOJIUTUYECKUMU pealin-
AMHU rocynapcT-uieHoB AC.

3. AC He npenycMaTpuBaeT KOHTPOJIBHOTO MEXaHU3Ma IS
MPOCJICKUBAHUS MCTIOTHEHHUS] TMPHUHATHIX pemeHus. OH mpesyia-
raeT HECKOJIbKO MEXaHM3MOB CTHUMYJHUPOBAHMSI PA3BUTUS IPO-

19 Cm.: The AU Executive Council of the African Union, in its decision
EX.CL/Dec.289 (IX) adopted in the same month, called on the Commission to
prepare a special summit on IDPs and notably also called on the Commission to
establish a mechanism to monitor forced displacement.

96



IPECCUBHOM TMOJIMTHKHU, KOTOpasi CocOOCTByeT Oe30macHOMY Tie-
peMENIeHuI0 JIIoAei Wiau 3amuThl ux npas. Kpome Toro, ona He
JIOCTaBIISIET KaKUX-JTMO0 CAaHKIUH /711 CTpaH, KOTOPBIE MPSIMO WU
KOCBEHHO HapyIIalOT MpaBa v JJOCTOMHCTBA UMMHUTPAHTOB.

4. TlporpeccuBHbie pehOpPMbI UMMUTPAITMOHHON TTOJIUTUKH
B HACTOsILEE BpeMs M0 yTPO30H MOILHON IIPOrPaMMBI CEKbIOPH-
THU3alMM BO MHOTHX rocyaapctBax-wieHax AC.
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