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NMPEANCIIOBUE

OnHuM M3 CBUAETEIBLCTB, MOATBEPXKIAAIOIIMX MHOTOIPO-
(GWIBHOCTP HAYYHOTO NOTEHIMANa KadeIpbl MEXIYHAapOIHOTO
npaBa PY]IH, sBnsercs miogorBopHoe (DYHKIIMOHMpPOBAHUE HA
6a3e xadenps! LleHTpa MeKayHApOIHO-TTPABOBBIX HUCCIICIOBAHUI
Adpuku (African Studies). DM 00BICHIETCS, B YaCTHOCTH, J10-
BEpHUE M TOTOBHOCTH CO CTOPOHBI PA3MUYHBIX HAYYHBIX (DOHIOB
BbIIENATh LIeHTpy IrpaHThl Ha HCCIEIOBAHUE PErHMOHANBHBIX U
CyOperuoHaIbHBIX MEXKIyHapOJHO-TIPABOBBIX PoOIeM A(pHKH.

UccnenoBanue mpobdiieM adhpuKaHCKOTO PEerHoHa OCYIIIe-
CTBJIIETCSI HAMU B KOHTEKCTE CYIIECTBOBAHHUS yIpO3, BHI30BOB U
npo0JieM CHUCTEMHOIO XapakTepa, MPHUCYLIUX MeEXIyHapOJHBIM
OTHOLICHHUSM B cdepe MOJIUTUKU, SKOHOMHKH, (PMHAHCOB, TOp-
TOBJIU U T.II. HA INI00AJIbHOM YPOBHE.

Jlo HemaBHEr0 BpEMEHHM HAMM HCCIIEI0BAINCH, B OCHOB-
HOM, T€ MPOOJIEMBI, C KOTOPHIMH Yallle BCETO CTATKHBAIOTCS ad-
PHUKaHCKHE TOCYyAapCcTBa, — 3TO HUILETA, FOJI0J, HAPYIICHHS TpaB
4yesjoBeKa, Ooppba C SMUAEMHSMH, TPOOJIEMBI, CBSI3aHHBIE C
BHYTPEHHUMHU BOOPYXCHHBIMH KOHQIHKTaMH, O€XeHIIaMH U
BHYTpPEHHE MepeMEeIIeHHbIMU JINLAMHU, PACTYIIMMH JOJITaMHu To-
CyZapCcTB, JKOJIOTMUYECKOH nerpamammeii. He octaBamuch 6e3
BHHMaHUSI U OTHOCHUTEJILHO «HOBBIE)» IPOLIECCHI, CBSI3aHHBIE C
pa3BuTHeM aQPUKAHCKUX PErHOHANBHBIX U CyOpErHOHAIBbHBIX
00bEIMHEHN, COBEPIICHCTBOBAHWEM PETHMOHAJIBLHON TpaBo3a-
[IUTHON CHUCTEMBI, YKPEIUICHHEM pPETHOHAIBHBIX MEXaHU3MOB
noJJep>KaHusl MUpa U 0€30IacHOCTH, B CBS3M C YEM CTOMT OT-
JIeJIbHO OTMETUTh COBMECTHYIO MUpOTBOpYecKyto muccuto OOH
u Adpukanckoro corosa B apdype (Cynan).

3a mpoucxoaAmuMu B AQpuke npoueccaMu U COOBITHIMH
HE00X0IMMO BHUMATENbHO cleAnTb. Hanpumep, Manao KTo 3HaeT
o crpoutenbcTBe KoponeBctBoM MapoKKo CTEHbI Ha TEPPUTOPUH
3anmagHoi Caxapsl, BIOJIb KOTOPOW pAaCHOJIOKEHBI MUHHBIE MOJIA,
3arpakICHUs U3 KOJIKOYEH IIPOBOJIOKU, ApTUINICPUNCKHUE TIOCTHI U
MHBbIE BOCHHBbIE O0BEKTHl. Majo KTO 3HAeT O CUTyalllH, B KOTO-



POl 0Ka3aJoCh HACEJICHUE HEOKKYNMUPOBAHHON TEppUTOpHUM 3a-
naaHoi Caxapsbl B pe3ysibTaTe BO3BEICHUS 3TOM CTEHBI, a TAKXKE O
MHBIX HETaTUBHBIX IOCJIEACTBUAX MPAaBO3AIIMTHOIO XapakTepa.
[Tpu 3TOM Mano KTo obOpamraer BHUMaHHE Ha TO, YTO 3armajHas
Caxapa, HE3aBUCUMOCTb KOTOPOH MpPHU3HAHA JIUIIb YACTUYHO, SIB-
nsieTcs WieHoM AQpUKaHCKOro cor3a, a MapoKKO yxkKe He SIBIIS-
€TCA YJIEHOM ATOM peruoHajbHON OpraHu3anuu. B kakoil crtemne-
HU JTO OKAa3bIBACT BIIMSHHE HA CIOCOOHOCTh AQPHKAHCKOTO
COI03a y4acTBOBaTh B pa3pelieHUH MpoOeMbl cTaTyca 3anagHou
Caxaps1?

Hpyroii npumep. CynaH, B KOTOPOM UYpPE3BBIYAHHO OCTPO
CTOUT mpobiaemMa BHyTPEHHE NEPEMEIEHHBIX JIHII, 10 CUX TIOp HE
MIPUCOEIMHUIICA K PErMOHAIIbHOM KOHBEHIIMM [0 JIAHHOMY BO-
npocy — KorBeHrmn AQpHKaHCKOTO COI03a O 3allUTe BHYTPEHHE
nepeMenieHHbIX Ul B AQpuke u okazanuu uM nomorru 2009 r.,
IpH 3TOM PYKOBOJCTBYETCS JOKYMEHTOM CyOpErHOHAIBHOTO
ypoBHs — [IpOoTOKOI0OM O 3aIIMTE U MOMOIIHN JINLAM, ITIEPEMEIIEH-
HBIM BHYTpH cTpaHbl, K [lakTy 0 6e30macHOCTH, CTaOMIBHOCTH U
pasButuM B parioHe Bemnkux ozep 2006 r. UccrnenoBanue npu-
YUH TAKOT'0 MOJX0/1a UMEET HE TOJIbKO TEOPETUUECKOE, HO U MPH-
KJIaJHOE 3HA4Y€HME, MOCKOJIbKY 3Ta mpoljema aKkTyaldbHa W JJs
JIPYTUX PETUOHOB.

3a mocieaHHe MeCSIbl B PE3yJbTaTe OJHOCTOPOHHHX
neiictBuii CIIIA u ux coro3uukoB 1mo HATO, HaneneHHBIX Ha
M3MEHEHUE MOJINTUYECKOr0 YCTPOMCTBA MyTEM MPSAMOro BMella-
TEJIbCTBA BO BHYTpEHHHE Jena rocynapcts CesepHoit Adpuku u
MPUBEIIINX K YHUYTOXKEHUIO IOCYIAPCTBEHHBIX MHCTUTYTOB, HA
NepeHU TUTaH BBINUIA MPOOJieMa MacCOBOM AMMIPALIUH JIFOJCH
u3 3Toro peruona B EBpony. Ykazannas nmpoOiema ycyryoseTcst
MOCJIEACTBUIME TakoH ke noauTuku CIIIA ¥ ¥X COIO3HUKOB IO
HATO B rocymapctBax bamxuero BocToka, U3 KOTOpPBIX Hau-
OOJBINYIO0 OMACHOCTh MPEACTaBIsACT TaKk Ha3biBaeMoe «lcmam-
CKO€ IroCyapCTBOY.

VYkazaHHbIE MPOLECCHl HE TOJIBKO CO3Aal0T HEBBIHOCUMBbIE
YCJIOBHS )KM3HU B 3aTPOHYTHIX BOMHAMH rOCyJapcTBax, HO U He-



TaTUBHO CKa3bIBAIOTCS Ha OJarocCOCTOSIHUM €BPOINEHCKUX TOCy-
napcts. Ilo nanneiM Ynpasnenus Bepxosaoro komuccapa OOH
o nenam OexxeHnieB Ha 1 okTsa0pst 2015 r. TONBKO ¢ TEPPUTOPHUH
Jlusuu u Erunra yepes CpeausemHoe Mope B 'peruro mpuobLIo
6omnee 396 ThICAY YeNMOBEK, UITyIKX yoOexwuie, B Mtammio — 60-
aee 130 Teicsu. CoOBITHS, TPOUCXOIAIINE B HACTOSAIIECE BPEeMs B
CesepHoii Adpuke n Ha brnmxaem BocTtoke, yke He SBISIOTCS
mpo0JIeMON TOJIBKO JTUX PETHMOHOB; WX IOCIEJICTBUS MOTYT
MMETh II00aTBHBIN M0 MacIiTabam XapakTtep.

Cnenyer oOpaTWTh BHHUMAaHHE Ha MapaJoKCaIbHYIO CH-
TyaluIo, CKJIaJIbIBAIOIIYI0CS CETO/IHs B I'peruu: 3T0 rocy1apcTBo
OoJsiee APYrUX rocyapcTB-wieHoB EBponelickoro corosa omryia-
€T Ha cebe ToCIeICTBUSI COOBITHH, NMEIOITUX MecTO B CeBepHOU
Adpuke, Bellb 4eThIpe U3 NATH O€XKEHLEB, cTpemsmuxcs B EBpo-
my, npedsiBatoT B ['penuio; mpu 3ToM MHCTUTYTH EBponeiickoro
CO03a MPOJIOJDKAIOT OKA3bIBATh JABIICHUE HA TPEUYECKOE MpPaBU-
TEIbCTBO B LIETISAX MPUHATHS Bce Ooiee KECTKUX Mep OIOIKEeTHOM
SKOHOMHHU, 4YTO  CYIIECTBEHHO  YyXYyJAIIAeT  COLHUAIbHO-
HKOHOMUYECKHUE YCIIOBUS KU3HU IPEUECKOro HaceleHus. BeinBu-
ras Takue TpeOOBaHMs, MEKIyHAPOIHbIC (PMHAHCOBBIE HHCTUTY-
Tbl, TIpexe Bcero, EIIb 1 MB®, urnopupyoT mpaBo3aniuTHYIO
cdepy, BeIb UM HE HY)KHO OTBEYaTh, HAIIPUMEP, 32 TO, YTO YPO-
BeHb Oe3padoTuilsl B ['peruu goctur 26 %.

l'ocynapcrBa-unensl EBponenckoro corwsa, He CyMeB J0-
TOBOPUTHCS O pacHpeleIeHNH MPUOBIBIIUX OEKEHIEB [0 KBOTaM
Ha Bcel Tepputopun EC, Ha coBelllaHNH MHHUCTPOB BHYTPEHHHX
nen, npomenmem 8 ceHTaops 2015 r., ONpuUHSUIM pelIeHHe O
CTPOUTENILCTBE OTPATUTENILHBIX CTEH Ha IyTH CIeJoBaHus Oe-
KEHIIEB, a TAK)K€ O JeNopTaly OOJBIIMHCTBA U3 HUX, IPUUEM
OCHOBaHHsI, MO KOTOPBIM OYIET OCYIIECTBISTHCS ACTOPTALIUS,
00o3HavyeHbl He ObUTH. Bce 3TO MpOTHUBOPEUUT MEKAYHAPOAHBIM
CTaHJapTaM M0 3alIUTe OSKEHIIEB U JIUII, UIIYIIHX YOSKHIIE.

B koHTeKcTe CKa3aHHOIO ClIeyeT OTMETHTh, YTO HCCIe-
JOBaHWsI, TPOBOAMMEIE B pamkax lleHTpa MexayHapoIHO-
IIPABOBBIX HCClEeNOBaHUN Adpuky, HE OrpaHHMYMBAIOTCS Mpele-



JamMu aQpUKAHCKOTO KOHTHHEHTA, TIOCKOJIBKY B YCIIOBHUSIX II100a-
JiM3anu pacTeT B3aMMOCBA3AHHOCTH U B3aMMO3aBUCUMOCTL HC
TOJIKO OCHOBHBIX CYOBEKTOB MEXITyHAPOJHBIX OTHOIIECHHUH, HO U
CTOSIIIIUX TIEpe]] MEXIAYHAPOIHBIM COOOIIECTBOM MpobieM, mpe-
OJIOJICHHE KOTOPBIX BO3MOJKHO JIMIIb HAa KOJUIGKTUBHOW OCHOBE C
MOMOIIBI0 MEXIYHAPOAHOTO IMpaBa. B HEOOXOIUMOCTH TMOMCKA
MyTeH MPEOAOICHUs 3TUX POOIeM BUANTCSA M JallbHEHIIee BO3-
pacraHue 3Ha4yuMOCTH LleHTpa MexyHapOIHO-IIPABOBBIX UCCIIE-
noBanui Adpuku kadenpsl mexyHapoaHoro npasa PY JIH.

Marepuaibl HaCTOSIIEro COOpPHUKA MPU3BAHBI PACIIUPUTD
3HAHUS O TCHICHIMAX, COOBITHSX M IMPOIECCaX, MPOUCXOISAIINX
Ha a()pUKAHCKOM KOHTHMHEHTE, U MX TPAHCTPAaHUYHBIX MOCIEACT-
BUSIX.

A.X. Abawuose,

3aseoyrowuii kageopoti

MedHcOyHapoonozo npasa PY/[H,

npogeccop MT'UMO (V) MU Poccuu,
Buye-npeoceoamens Komumema OOH

1O IKOHOMUYECKUM, COYUATLHBIM

U KYJIbMYpPHbIM NPABaMm,

IIpeoceoamensy Komuccuu mesxrcoynapoonoeo npasa
Poccutickoit Accoyuayuu cooeticmeuss OOH,
Ynen sxcnepmnozo cosema

Buicweri ammecmayuonnou komuccuu

npu Munoopuayxu Poccuu no npasy,
O00KMOp 10pUOUYECKUX HAYK, npogeccop



MIGRATION WITHIN THE COMPETENCE OF ECOWAS

Ayotunde Anatoly Adewon

Master Student of the Department of International Law,
Peoples’ Friendship University of Russia

The fundamental principles of migration in ECOWAS are
similar to that of report of the global commission on international
migration 2005, with specific modifications to the region. ECO-
WAS had put into considerations dialogues, resolution, conven-
tions and declarations. These documents and treaties are all dedi-
cated to migration developmental aspects and portray the need to
respect and promote fundamental human rights. The outcome of
these efforts to improve migration problem have been discussed
on high levels and are the development of international migration
as a whole. These actions and outcomes of the dialogues are as
followings:

e The 1951 Geneva Convention and its additional proto-
col of 1967 on the status of refugees

e United Nations General Assembly Resolution
No.60/277 on International Migration and Development of 7
April 2006;

e The International Convention on the Protection of the
Rights of All Migrant Workers and members of their families
which entered into force in July 2003;

e The International Convention on the Protection of the
Rights of All Migrant Workers and members of their families
which entered into force in July 2003;

e The political dialogue between the European Union
(EU) and African, Caribbean and Pacific countries (ACP) as set
out in Articles 8 and 13 of the Cotonou Agreement of June 2000;

e The Rabat Action Plan and Declaration of July 2006;

e The ECOWAS General convention on Social Security;



e The high level dialogue on migration and development
initiated in New York in September 2006;

e The Tripoli Declaration of November 2006;

e The 1969 OAU Convention on the status of refugees in
Africa’.

Economic Community of West African States has based
its migration development on the global report. The principles are
stated as follows:

1) Free movement of persons within the ECOWAS zone
is one of the fundamental priorities for the integration policy of
ECOWAS Member States;

2) Legal migration towards other regions of the world
contributes to ECOWAS Member States development;

3) Combating human trafficking and humanitarian assis-
tance are moral imperatives of ECOWAS Member States;

4) Harmonizing policies;

5) Protection of the rights of migrants, asylum seekers and
refugees;

6) Recognizing the gender dimension of migration poli-
cies: referring to women and children migrants, who are especial-
ly vulnerable.

ECOWAS member States carry to execute their actions
within the framework of the revised ECOWAS Treaty of 1993
specifically to the Article 59*: «Citizens of the community shall
have the right of entry, residence and establishment and Member
States undertake to recognize these rights of Community citizens

' Ecowas coomon approach on migration at the 33rd 3ordinary Session of the
Head of State and Government Ouagadougou, 18 January 2008 p. 3 accessed
online 21 of March. URL: http://www.unhcr.org/49e47c8f11.pdf

* The original treaty was revised and updated in 1993. The Revised 1993 Trea-
ty of ECOWAS (signed 24 July 1993 in Cotonou, Benin) reconfirmed at article
59 the right of community citizens to enter, reside and establish in member
states and enjoined member states to adopt all appropriate measures to imple-
ment and ensure such right.



in their territories in accordance with the provisions of the Proto-
cols relating thereto».

An importance principle of promoting and the forefront
idea for migration is the free movement within the territory for
members of ECOWAS and the specific action taken by the region
to implement these steps are states in the ECOWAS common ap-
proach on migration at the 33rd ordinary Session of the Head of
States and Governments in Ouagadougou, 18 January 2008. The
Session adheres to the Protocol on Free Movement of Persons,
the Right of Residence and Establishment:

- Ensuring the issuance and security of ECOWAS travel
documents; Organizing technical and administrative training pro-
grammes as well as awareness building and educational cam-
paigns on the rights and obligations of the community’s citizens
among officials in charge of migration and populations;

- Harmonizing and unifying labor laws related to profes-
sional occupations, in accordance with the Protocol’s clauses on
the right of establishment for professional purposes;

- Removing all forms of harassment along the road, during
movements of persons.

The new e-passport has been used since 2008 and it was
created to facilitate the intra-regional travel of member states' cit-
izens for periods of a maximum 90 days. The passport can be
used within the sub-region and is also recognized for internation-
al travel. This implementation was extremely effective and has
really improved movements with the region.

The second action is the collective effort by setting up re-
gional fund to finance cross-border cooperation operational
tasked with:

¢ Facilitating free movement through concrete actions by
setting up of joint border posts, border markets, collective health
centres, shared schools, etc.



e Develop neighbourhood relation beyond joint usual
border sharing nations, but an extensive cooperation in all areas
of common interest that are enshrined in the ECOWAS treaty’;

e Support border populations: and concentrations to-
wards the poorest, most marginalized and challenged populations.
Migration in most cases are people in search for better life and
security, this has lead to club discussions to develop tools to pro-
mote further regional integration to combat the situation”.

Other actions taken are setting up of information and
monitoring system on migration. Monitoring should mean: Mi-
gratory flows inside and outside the ECOWAS region. Determin-
ing Factors triggering migration to other regions and intra-
regional mobility and their effectiveness in other words identify
the pros and cons of migration to improve the issue with existing
legal framework and developing new strategies to tackle them.
The evolution of socio-economic indicators within the different
ECOWAS zones is to enable the formulation of specific invest-
ment policies and improve working conditions alongside. The
establishment of migrant profiles to keep records and improve a
unified system of database should be access-able to all member
states. These are policies harmonization steps that will broaden
the capacities of mechanisms for monitoring and combating irre-
gular migration. The need for a collective approach is reaffirmed
by the organization and cooperation between ECOWAS states in
this respect is highly encouraged’.

Irregular migration is commonly done by sea and lives are
lost on successful trip, the conditions are unbearable and people

> Revised ECOWAS treaty: article 85 accessed on line. URL:
http://studiowp.ecowas.int/wp-content/uploads/2015/01/Revised-treaty.pdf

* “Cross-Border” Concept or Local Integration Meeting of Foreign Affairs
Ministers Accra, 18 January 2005 p. 3 accessed online. URL:
http://www.oecd.org/swac/publications/38444782.pdf

> Ecowas coomon approach on migration at the 33rd 3ordinary Session of the
Head of State and Government Ouagadougou, 18 January 2008 p. 3 accessed
online 21 of March. URL: http://www.unhcr.org/49e47c¢8f11.pdf
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are being scammed and sometimes left stranded without docu-
mentation of what so ever. Cooperation in this direction will in-
clude the protection and conservation of fisheries resources in
West African territorial waters. Ensure media coverage of this
initiative establishing the complementarities between combating
clandestine migration and combating irregular fishing.

The fight against irregular migration is a problem in West
Africa and ECOWAS is dedicated to the Fight against irregular
migrations and human trafficking by affirming principles of
the return of clandestine migrants respecting their dignity and
fundamental human rights as mentioned in the UNHCR reports
analyzing the regions challenges®. The exclusion of irregular mi-
grant are in most country without due process and consideration’.
In this aspect a number of actions have been carried out urging
member states to comply with international commitments made
by Member States regarding migration, development of technical
and financial and humanitarian cooperation with ECOWAS
Member States in the area of managing emergency situations
with regards to irregular migration. Set up of an effective border
control team, professionally trained not only on emergency situa-
tion but fundamental human right knowledge, tasked with protec-
tion of vulnerable groups and decriminalization tactics to be used
against human traffickers and so called Mafia set up who exploit
migrants. Furthermore it should help the strengthening of me-
chanism put in place to dissolve organized criminal groups plot-

% According to the Human Development Report 2009, an approximate number
of internal migrants is 740 mln people, almost four times as many as those who
have moved internationally. Among those who moved across national borders,
over a third moved from a developing to a developed country. Most of the
world‘s 200 mln international migrants moved from one developing country to
another or between developed countries (Human Development Report 2009,
UNDP, p. 1).

7 Promoting integration through mobility:Free movement under ECOWAS
Paper prepared by: Aderanti Adepoju, Alistair Boulton and Mariah Levin
acessed online at 20™ of March 2015 at http://www.unhcr.org/49e479¢811.pdf
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ting schemes to turn migrants to victims of human trafficking.
These steps should include Identifying and strengthening cooper-
ation mechanisms and, if and when necessary, joint action be-
tween countries of origin, transit and destination, including mari-
time, land and air cooperation for dismantling criminal organiza-
tions in order to check trafficking across national borders as this
has been a concern for the ECOWAS member states and a part of
the major plan towards combating Irregular and human traffick-
ing in the region®. However most documents in respect to com-
mon border for the community is directed towards institutional
reforms and assistance of immigration officers and little is incor-
porated for the protection of human rights in the document, e.g
the SUPPLEMENTARY ACT /SA.1/07/13 RELATING TO THE
ESTABLISHMENT AND IMPLEMENTATION OF THE
JOINT BORDER POSTS CONCEPT WITHIN MEMBER
STATES OF THE ECONOMIC COMMUNITY OF WEST
AFRICAN STATES which states no protection for migrants as
regards to their rights’.

There have been further effort to control and monitor the
measures concerning Diasporas by means of consultative meas-
ure between ECOWAS Member States and further mandating the
Commission responsible for such action to carry out strategic
thinking on the development of expertise and financial resources
of West African Diasporas with a intention to contributing to the
development of their countries of origin and effectively combat-
ing brain drain as we have in Europe and other regions. This con-
sultation should take into account best practices and suggest joint

¥ United Nations: office on drugs and crime: Assistance for the Implementation
of the ECOWAS Plan of Action against Trafficking in Persons p.2 accessed
online. URL: http://www.unodc.org/documents/human-trafticking/
ecowas_training_manual 2006.pdf

? Ecowas: Supplementary Act /Sa.1/07/13 Relating to the Establishment and
Implementation of the Joint Border Posts Concept Within Member States of
the Economic Community of West African States accessed online. URL:
http://www.ecowas.int/wp-content/uploads/2015/01/1-Joint-Boarder-Post.pdf
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measures notably with regard to the facilitation of financial trans-
fers and investments in the region as well as supporting the Dias-
pora’s involvement in development projects. Member States are
committed to strengthening solidarity between the Diaspora and
countries of origin by integrating them to the society where they
have decided to settle knowing extremely well the root causes of
migration from the “horses mouth” so to speak.

Actions taken to protect the rights of migrants, asylum
seekers and refugees revolves around combating exclusion and
xenophobia as regards to migrants and make the mechanism put
in place to monitor the implementation of UN convention on mi-
grants rights at national and regional level for states that have ra-
tified the convention obviously and encourage other state that
have not ratified to integrate these norms into national legislation
by stressing the importance to regional development and collec-
tive efforts to improve human right standards. The regional or-
ganization also encourages Asylum seekers should also grant
right to residence as enshrined in other international treaties listed
previously in this paper'”.

ECOWAS has also made various programmes to ensure
gender balance to remove and minimize all illegal trade barriers
which stifle the entrepreneurship’s potential of women when they
migrate. Aspects are stressed as concerned with women in agri-
cultural and food processing sector as a key sector of the commu-
nity with intention of combating poverty in 2010''. Women make
up of estimated 50 % of the 17 million immigrant in Africa, this
also is taken into account and institutional entrepreneur pro-

' Economic Community of West African States (ECOWAS): Protocol
A/P1/5/79 on Free Movement of Persons, Residence, and Establishment ac-
cessed on line 20™ of March 2015. URL: http://www.cfr.org/world/economic-
community-west-african-states-ecowas-protocol-free-movement-persons-
residence-establishment/p28124

" ECOWAS: Gender balance at the 54™ session of the commission on the sta-
tus of women 2010 accessed on-line. URL: http://www.un.org/womenwatch/
daw/beijing15/general_discussion/ECOWAS.pdf
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grammes that has been set and is further developed to guarantee
decent jobs for this group of migrants as-well. Women are ex-
tremely vulnerable in such situations and are prone to exploita-
tion and abuse, and continuing inequality with men when migra-
tion within the region'%.

The ECOWAS Community Court as a major organ that
ensures protection and guarantees for human rights violations has
identified key challenges to promote effective implementation of
the courts decisions based on experts recommendations to 15
member states. The experts said in recommendations at the end of
an international conference in Bissau to initiate an appellate
chamber for the decision of the court. This suggestion has been
approved by the council of ministers. It should open a system of
court decision implementation in annual report to the council of
ministers. This should be an annual report cycle that should im-
prove the efficiency of the ECOWAS court in implementing hu-
man rights mandate’”.

A copasetic situation relating to migration would be diffi-
cult to achieve for the region, but the efforts made are in the right
directions to ensure human right standards. The struggle for hu-
man right based approach to migrants continues. Migration laws
and policies are constantly modified and reformed to attain pro-
tection while preserving human dignity.

"2 The Female Face of Migration p.15 accessed onlin 21% of March 2015.
URL: http://www.caritas.org/includes/pdf/backgroundmigration.pdf

¥ ECOWAS: press release 23 March 2015 accessed on line. URL:
http://www.courtecowas.org/site2012/index.php?option=com_content&view=
article&id=246:legal-and-human-rights-experts-propose-measures-for-
improving-the-efficiency-of-the-ecowas-court-in-implementing-human-rights-
mandate&catid=14:pressrelease&Itemid=36
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THE REFORM OF THE AFRICAN COURT
ON HUMAN AND PEOPLES’ RIGHTS
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The African court on human and peoples’ rights is the
main judiciary body of the African Union in the ground of human
rights protection in Africa. It is also one of the regional systems
for human rights protection that exists with regard to the Euro-
pean and the inter-American court on human rights.

Comparing to the existed regional human rights protection
systems, the African Court on human and peoples’ rights reflects
the particularity of the African continent and its peoples in terms
of human rights concerned. It is also the more recent regional sys-
tem for human rights protection comparing the European and In-
ter-American courts of human rights protection.

At the beginning, the African Court on human and
peoples’ rights was not projected by the African Charter on hu-
man and peoples’ rights (ACHPR) that established another body
that consist of the African Commission on human and peoples’
rights. The limit of the Commission in terms of the force of law
of decisions, the implementation of the decisions, and the action
of the civil societies and the international community has obliged
the African authorities to reconsider their position on the function
that body.

One of the main reason for the creation of the African
Court on human and peoples’ rights consists of the pressure from
the International community within the framework of the UN,
European council and European Union and particularly from non-
governmental human rights organizations such Amnesty Interna-
tional, Human rights watch, etc. That occurs because of the hu-
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manitarian crisis that the African peoples are victims due to the
lack of democracy, rules of law and constantly human rights vi-
olations.

The African Court on human rights was established by the
Optional Protocol adopted in 1998 and entered into in 2004, after
six years. It is the Protocol to the African Charter on Human and
Peoples' Rights on the Establishment of an African Court on Hu-
man and Peoples' Rights'.

In terms of the legality on the establishment of the
AFCHPR in accordance with the Charter on human and peoples’
rights and with the Statute of the AU, the creation of the Court is
in conformity with the existed legal instruments. For instance the
article 66 of the African Charter on human and peoples’ rights
states that Special protocols or agreements may, if necessary,
supplement the provisions of the Charter”.

The Protocol 1 (P1) entered into force in 2004 after fifteen
ratifications by the States members of the AU as it was stipulated
by the article 34 (3)’. In 23rd of December of 2003 the Comoros
Island became the fifteenth States that has ratified the PI*.
At 2d of the June 2010 the AFCHPR has adopted its own Rule of
procedure’ after the judges have been appointed by the Assembly
of the heads of the States and Governments.

So after a decade of tribulations the AFCHPR really has
started its work and Protection of human rights has become a re-
ality.

' URL: http://www.au.int/en/treaties

? URL: http://www.au.int/en/sites/default/files/banjul_charter.pdf

> URL: http://www.au.int/en/sites/default/files/PROTOCOL_AFRICAN
CHARTER HUMAN PEOPLES RIGHTS ESTABLISHMENT
AFRICAN COURT HUMAN PEOPLES RIGHTS 1.pdf

* URL: http://www.au.int/en/sites/default/files/achpr_1.pdf

> URL: http://www.african-court.org/en/images/documents/Court/Interim%
20Rules%200f%20Court/Final Rules of Court for Publication after Harmo
nization - Final English 7 sept 1 .pdf
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After a few time of work of the Court the Assembly of the
heads of the States and governments during its Summit at Sharm-
El-Cheickh in Egypt has decided to modify the Statute of the
AFCHPR. So another Protocol (P2) was adopted: Protocol on the
Statute of the African Court of Justice and Human Rights®.

The P2 did not only change the name, the composition
and the structure of the AFCHPR, but also its merger to the Court
of Justice of the African Union and the Court on human and
peoples’ rights. Then the AFCHPR should become African court
of justice and human rights (ACJHR). Here we can remark the
absence of the term “Peoples”. At one hand that could not affect
the name of the Court, but for other side the link between the
ACHPR as the fundamental document may have a significant
meaning.

For remarks the African Court of justice was established
by the Protocol of 2003 to the Statute of the African Union’ as
judicial body of the Organization with contentious and advisory
competences.

According to the procedure of ratification of the P2, it
should be entered into force after fifteen ratifications by the states
members of the AU. Unfortunately many years passed after the
adoption of the P2, only five countries have fulfilled the proce-
dure for the ratification in accordance with the procedure of the
ratification. For this reason the ACJHR and the provision of the
P2 could never become available for application.

Six years passed after the adoption of the P2, which has
never become into force, in 2014 during the summit of the AU
the Assembly has adopted a third Protocol® (P3) that completely

6 URL: http://www.au.int/en/sites/default/filessPROTOCOL_STATUTE
AFRICAN COURT JUSTICE AND HUMAN RIGHTS.pdf

7 URL: http://www.au.int/en/sites/default/files/PROTOCOL_COURT OF _
JUSTICE_OF THE AFRICAN UNION.pdf

¥ URL: http://www.au.int/en/sites/default/files/PROTOCOL%200N%20
AMENDMENTS%20T0%20THE%20PROTOCOL%200N%20THE%20
AFRICAN%20COURT%20-%20EN_0.pdf
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modified the nature, the structures, the competences and the func-
tions of the AFCHPR.

There are many explications to such attitude of the leaders
of the AU for these permanent reforms. But some of them are
more primordial and pertinent. First of all there is an economic
need, secondly the political affirmation of the AU and finally the
challenges and fear of leaders.

1. The economic need (reason) is related to the reform
made by the P2 for the merger of the AFCHPR and the Court of
justice of the AU. The objective of the Assembly was clear here
as there was no need to remain to bodies in terms of financial re-
structuration of the budget of the Union.

2. The second reason is purely political. After the entering
into force of the Rome Statute in 2002 the leaders of the AU have
always denied the way and the method of its work’. For refresh-
ing, many African leaders were under the order for arrest of the
International Criminal Court. Some of them have been jailed. For
these reasons they are always claiming for the justice for the con-
tinent in terms of the International law. During many summits the
question for retiring from the ICC has been discussed. Even many
African leaders use to qualify the ICC as a “racial Institution”
that ruling against blacks peoples. Here are the main reasons for
revising the P2 and the adoption of the P3.

3. The third reason is the challenges that the African Un-
ion is faced now. First of all the Organization must prove to the
International Community and gain the trust from the African
peoples, that it able to deal with the humanitarian catastrophes,
that occur in Africa by implementing the provisions of the Rome
Statute in Africa by the African states themselves.

? Assembly Decision Assembly/AU/Dec.213 (XIl) adopted by the Twelfth
Ordinary Session of the Assembly in Addis Ababa, Federal Democratic Re-
public of Ethiopia, on 3 February 2009 on the implementation of the Assem-
bly’s Decision on the Abuse of the Principle of Universal Jurisdiction.
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And secondly the AU should prove that there is a place
for democracy, rule of law and human rights in Africa for the
African peoples by the Africans.

All these needs are enshrine in the P3.

But this pretention very ambiguous of the AU makes the
perspective and the future of the AFCHPR very uncertain and
“aborted” the establishment of the ACJHR. Or at least the possi-
bility for entering into force the P3 is not for this decade. For rea-
sons many African leaders are not only ready to let the power in
their respective countries in order not to be prosecuted by their
own national jurisdictions, or another African or international
courts. Only for this reason they are not ready to ratify the P3 as
it open the way for criminal procedure within the AU.

The sad situation and more critical part of the P3 consists
on the immunities granting to the Head of States and Govern-
ments and national officials when accused for human rights viola-
tions. The provisions of the article 464 bis'® provide that “no
charges shall be commenced or continued before the Court
against any serving AU Head of State or Government, or any-
body acting or entitled to act in such capacity, or other senior
state officials based on their functions, during their tenure of of-
fice”. The sad question is who can be responsible for human
rights violations in Africa if officials have been entitled to the
immunity?

' URL: http://www.au.int/en/sites/default/files/PROTOCOL%200N%20
AMENDMENTS%20T0%20THE%20PROTOCOL%200N%20THE%20
AFRICAN%20COURT%20-%20EN_0.pdf
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LEGAL ENVIRONMENTAL PROTECTION
IN THE SADC REGION
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The Southern African Development Community (SADC)
is an inter-governmental organization headquartered in Gaborone,
Botswana. Its goals are to foster socio-economic cooperation and
integration as well as political and security cooperation among
15 southern African states. It complements the role of the African
Union. The origins of SADC is back to the period of 1960s to
1970s, when the leaders of majority-ruled countries and national
liberation movements coordinated their political, diplomatic and
military struggles to bring end to colonial and white-minority rule
in southern Africa'. The immediate forerunner of the political and
security cooperation leg of today's SADC was the informal Fron-
tline States (FLS) grouping. It was formed in 1980. The Southern
African Development Coordination Conference (SADCC) was
the forerunner of the socio-economic cooperation leg of today's
SADC. The adoption by nine majority-ruled southern African
countries of the Lusaka declaration on 1 April 1980 paved the
way for the formal establishment of SADCC in April 1980.

SADCC was transformed into SADC on 17 August 1992,
with the adoption of the Windhoek declaration and treaty estab-
lishing SADC. In 1992 SADC provided for both socio-economic
cooperation and political and security cooperation. In reality, the
FLS was dissolved only in 1994, after South Africa's first demo-
cratic elections. Subsequent efforts to place political and security

! Andresen H., Brandt H., Gsanger H. Promoting regional integration in SADC
2001. German Development Institute (GDC) reports and Working Papers
No. 5/2001 at 3.
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cooperation on a firm institutional footing under SADC's umbrel-
la failed. SADC's aims are set out in different sources. The
sources include the treaty establishing the organization (SADC
treaty); various protocols (such as the environmental protocol, the
health protocol and the education protocol); development and co-
operation plans such as the Regional Indicative Strategic Devel-
opment Plan (RISDP) and the Strategic Indicative Plan of the Or-
gan (SIPO); and declarations such as those on HIV and AIDS and
food security.

SADC countries face many social, development, econom-
ic, trade, education, health, diplomatic, security and political
challenges. Some of these challenges cannot be tackled effective-
ly by individual members. Environmental problems and diseases
do not know boundaries. Pollution of air or water can affect
neighbor countries, and their economies. The sustainable devel-
opment that trade could bring is threatened by the absence of dif-
ferent product standards and tariff regimes, weak customs infra-
structure and bad roads. The socio-economic and political and
security cooperation aims of SADC are equally wide-ranging,
and intended to address the various common challenges®.

On 14 August 2001, the 1992 SADC treaty was amended.
The amendment heralded the overhaul of the structures, policies
and procedures of SADC, a process, which is ongoing®. One of
the changes is that political and security co operation is institutio-
nalized in the Organ on Politics, Defense and Security (OPDS).
One of the principal SADC bodies, it is subject to the oversight of
the organization's supreme body, the Summit, which comprises
the heads of state or government. In others, the member states
aim for more far-reaching forms of cooperation. For example, on

? Valy, Bayano. The first Under-20 Zone Six SADC Games. SADC Today,
Vol. 7. No .2 June 2004.

3 Tjonneland E.N. 2006. SADC and Donors — Ideals and Practices. From Ga-
borone to Paris and back. Formative Process Research on Integration in South-
ern Africa (FOPRISA). Botswana Institute for Development Policy Analysis.
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foreign policy the main aim is coordination and cooperation, but
in terms of trade and economic policy, a tighter coordination is in
progress with a view to establish a common market with common
regulatory institutions.

SADC has recently received the top position in a global
comparison of indicators of Water Cooperation prepared by in-
ternational think-tank Strategic Foresight Group. SADC has
scored 100 in the Water Cooperation Quotient, which examines
active cooperation by riparian countries in the management of
water resources using 10 parameters, including legal, political,
technical, environmental, economic and institutional aspects.4
High performance in the Water Cooperation Quotient also means
low risk’ of war between countries in the concerned river basin
and to reduce economic dependence of SADC countries on South
Africa®.

The first aspect to consider is whether the right to health
and wellbeing of citizens and the protection of the environment is
included in the Constitution of each country. These instruments
provide direction for all subsequent policies and laws. Most of
the Constitutions of the countries considered give an inalienable
right to health, wellbeing and environmental protection, but these
rights are conspicuously absent from the Constitutions of Bots-
wana, Zambia and Zimbabwe. Even though these rights are af-
forded through a variety of policy instruments and visions in
these three countries, this does not rectify the constitutional posi-
tion, as a vision or policy becomes not a legal document.

The constitutional rights to a healthy and clean environ-
ment have been articulated, and also have been given effect

* SADC Technical Report : Review of the Southern African Development
Community (SADC) Energy Sector Activity Plan, (2009) acceded on 10 Octo-
ber 2011.

> Isaksen, J. and Tjonneland, E.N. 2001. Assessing the Restructuring of
SADC — Positions, Policies and Progress. CMI Report.

8 Isaksen, J. 2002. Restructuring SADC — Progress and Problems. CMI Report.
Isaksen,
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through a variety of national environmental action plans, visions
and strategy documents compiled for each country. Now it has
now been passed into law in all 14 SADC states.

Most of these definitions provide a holistic interpretation
of the term ‘environment’ to include the natural, social and cul-
tural environments. However, some of definitions (in Lesotho,
South Africa and Zambia) consider the environment to be the
physical surroundings of the human being and the influence that
these physical components have on humans, rather than seeing
human beings as an integral part of the environment.

In some cases (Lesotho and South Africa), this limited in-
terpretation of the term ‘environment’ is clarified as ‘the sur-
roundings within which humans exist and that are made up of: the
land, water and atmosphere of earth; micro-organisms, plant and
animal life; any part or combination of the aforementioned and
the inter-relationships among and between them; and the physi-
cal, chemical, aesthetic and cultural properties and conditions of
the foregoing that influence human health and wellbeing’.

Every country in the SADC region has a dedicated envi-
ronmental Act in force, with the exception of Botswana, whose
Act has been published but not yet passed in Parliament. Howev-
er, some pieces of legislation are now more than ten years old.
Two countries in SADC, Malawi and Mauritius, do not have any
specific EIA regulations, while regulations in Botswana, Lesotho
and Namibia are currently are drafting. In the absence of specific
EIA regulations, Malawi and Mauritius have detailed guidelines
for the EIA process in general and/or for key economic sectors.
The Malawian Guidelines have been gazetted and, therefore, en-
joy legal standing. Every SADC country has a government minis-
try responsible for the environment, except Tanzania, where the
NEMC falls under the Vice-President’s Office. While Angola,
Mauritius, and Mozambique have dedicated ministries of envi-
ronment, the other SADC countries have linked environment at

" For SADC vision, see http//www.sadc.int/,acceded in 12 october 2011.
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ministerial level variously with tourism, natural resources, wild-
life, culture, water and forests. This can have advantages and dis-
advantages: linking environment to related sectors can result in
closer cooperation between sectors; however, it can also result in
a ministry having a conflicting mandate, for example where tour-
ism or mining is promoted in a sensitive environmental area.

In sphere public participation some jurisdictions, such as
South Africa and Lesotho, make the compilation of an EMP a
condition of the EIA license, permit or authorization®. While this
is laudable, it is far from ideal because the public does not have
an opportunity to provide input to or make comments on the EMP
— and the EMP is often the key document that is supposed to ad-
dress all their concerns. Compounding the situation is the general
lack of post-EIA follow-up and compliance monitoring and audit-
ing by the authorities. Even though most SADC countries make
provision for inspections, audits and monitoring by the authori-
ties, in practice very little is done. This is due in large part to a
lack of human, financial and technical resources (e.g. vehicles),
further complicated by the long distances involved, poor infra-
structure and the remote nature of many projects. The lack of ri-
gorous requirements and accountability for the preparation and
implementation of EMPs is probably the area of EIA practice that
is of greatest concern in the SADC region. Even assuming that
quality EIAs are being produced and the authorities are making
the best decisions, the lack of effective EMP implementation se-
riously reduces the value of the EIA process.

There are two important SADC environmental protocols:
the Protocol on Shared Watercourse Systems; and the Protocol on
Wildlife Conservation and Law Enforcement. The Protocol on
Shared Watercourse Systems regards and incorporates the follow-

ing’:

¥ For SADC vision, see http//www.sadc.int/,acceded in 12 october 2011.
? Southern African Development Community Southern African Vision for Wa-
ter, Life and Environment in the 21 century [undated].
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* The Helsinki Rules on uses of the waters of international
rivers and the work of the International Law Commission on the
non-navigational uses of international watercourses;

* The relevant provisions of Agenda 21 of the United Na-
tions Conference on Environment and Development, and the con-
cepts of environmentally sound management, sustainable devel-
opment and the equitable utilization of shared watercourse sys-
tems in the SADC region;

* The existing and emerging socio-economic development
programs in the SADC region and their impact on the environ-
ment;

* Judicious and coordinated utilization of the resources of
the shared watercourse systems in the SADC region;

* The need for coordinated and environmentally sound
development of the resources of shared watercourse systems in
the SADC region in order to support sustainable socio-economic
development and the common utilization and management of the
resources of these watercourse systems; and

* Other agreements in the SADC region on the common
utilization of certain watercourses.

All the African mainland countries have signed this Proto-
col, with the exception of the DRC.

The Protocol on Wildlife Conservation and Law En-
forcement is an interstate regulation affirming that member states
have the sovereign right to manage their wildlife resources and
the corresponding responsibility for sustainable use and conserva-
tion of these resources. The aim is to establish a common frame-
work for the conservation and sustainable use of wildlife re-
sources in the SADC region and to assist with the effective en-
forcement of laws governing those resources. All the original 14
SADC states have signed this Protocol.'

'9°U Beyerlin the concept of sustainable development in R Wolfrum Enforcing
Environmental Standards :Economic Mechanisms as viable Means ?(1996) 95.
95-121.
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In conclusion, The SADC Treaty, the Protocol on Shared
Watercourse Systems and The Protocol on Wildlife Conservation
and Law Enforcement provide a solid legal and institutional plat-
form for its Member States to protect their environment and inte-
grate their economies. With the kind of legal mandate given by
the SADC Treaty to the various institutions discussed in this pa-
per, it can be concluded that the SADC Treaty the Protocol on
Shared Watercourse Systems and The Protocol on Wildlife Con-
servation and Law Enforcement are very ambitious on paper, but
the institutions have a poor record with regard to implementation.
So we hope that in next states members of SADC would find the
way to effectively put in practice the clause of this document to
protect environment right of people in this region.
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The article critically examines issue of ethnicity and pro-
tection of human rights in Nigeria. Like most African states Nige-
ria is composed of thirty six numerous states and three hundred
and fifty (350) ethnic groups with over five hundred languages
with different religious believes. Though, the most important le-
gal instrument is the Constitution of the Federal Republic of Ni-
geria that has been adopted in 1999. The Constitution is sought to
promote national cohesion and to promote the equality of peoples
and ensure respect for distinct cultures, languages and religions.
In light of the failed experience of many Nigerian states with fe-
deralism, that had made many Nigerians to have more interest in
building their own culture and tradition with new attitude that
represents a total break from ethnicity sentiments. Hence, this
article is concentrated to examine the nature of human rights pro-
tection in Nigeria and its attraction with the issue of ethnicity and
also to suggest mechanisms to reduce people attitude toward eth-
nicity and encourage them on a spirit of one lovely brotherhood.

Historically, the issue of ethnicity had been a contempo-
rary complex situation among indigenous people in Nigeria. But
not recent when politics became a music ground where many Ni-
gerian clamor for multiparty democracy and decided to dance out
the same issue of ethnicity and use it to pursue their individual
political aims. In fact, electoral campaigns and rallies had brought
in a sharp focus on issues of ethnic fissures in Nigeria society has
become more populous than ever been. Notwithstanding, the up-
coming presidential election fixed on April 28" of 2015 has raise
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in “hate speech” and threat to election related violence. This has
placed massive migration on ethnic groups within and outside of
Nigeria. In support to this, the National Human Rights Commis-
sion has recorded series of violence incidents with fatalities and
weapons movements' across ethnic groups lead up to incoming
elections. And also, several official reports from the presidential
level panels have investigated diverse aspect of election in the
past with law enforcement.”

Although, the duty of a state is obliged to promote and
protect human rights of all citizens and all person within its terri-
tory, includes non-nationals, and to treat them without any gender
discrimination attitude, reserved for citizens.” The 1999 Federal
Constitution of Nigeria made a provision for all these rights in
Chapter IV section 42.* This section totally prohibits discrimina-

' For reports of small arms movements in the run up to Nigeria’s 2015 elec-
tions, see: Lauren P. Blanchard, “Nigeria’s Elections and the Boko Haram Cri-
sis”, Congressional Research Service Report, p. 3 (Feb. 2015); International
Crisis Group, “Nigeria’s Dangerous 2015 Elections: Limiting the Violence”,
Africa Report No. 220, pages 16-17 (Nov 2014).

2See, Government of Kaduna State, Report of Kaduna State Peace and Recon-
ciliation Committee, p. 217 (Jan 2013); Federal Republic of Nigeria, Main
Report of the Federal Government Investigative Panel on 2011 Election Vi-
olence and Civil Disturbances (2011); Federal Republic of Nigeria, Report of
the Presidential Committee on Electoral Reform, (2008); Federal Republic of
Nigeria, Presidential Committee on the Reform of the Nigeria Police Force
(chaired by Alhaji M.D. Yusuf, retired Inspector-General of Police) (2008);
Federal Republic of Nigeria, Report of the Presidential Committee on Police
Reforms, (Chaired by Muhammadu Danmadami, retired Deputy Inspector-
General of Police) (2006); Federal Republic of Nigeria, Report of the Judicial
Commission of Inquiry into the Affairs of the Federal Electoral Commission
(FEDECO) 1979-1983, (1986).

* For a precise exposition of this issue see e.g., Office of the United Nations
High Commissioner for Human Rights The Rights of Non-Citizens (2006)
available online. URL: http://www.ohchr.org/english/about/publications/
docs/mon_citizens_en.pdf> (accessed 24 November 2007). See also D Weis-
sbrodt, (n 6 above).

* Constitution of the Federal Republic of Nigeria 1999. Chapter IV section 42.
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tion on particular community, ethnic group, place of origin, sex,
and religion or political opinion.” African Union is not exempted
from these provisions.® Nigeria is a signatory to the International
Convention on the Elimination of All Forms of Racial Discrimi-

> See the case of Anzaku v Governor Nassarawa State [2006] All FWLR (Pt
303) 308, 341-342: ‘Fairness and justice demands that people who are similar-
ly circumstanced should be treated equally by the State. Yet there is no dis-
crimination where special restrictions imposed upon a class, or special advan-
tages accorded to it are reasonably designed to reflect real and substantial dif-
ferences between it and other classes and groups. Protection is not unequal
merely because real and substantial differences between classes or groups are
recognized by law for purposes of special protection or treatment reasonably
related to such differences. Provided therefore that such special protection or
treatment is reasonable and not arbitrary, oppressive or capricious, there is no
denial of equal protection. A class, e.g., a religious or political group, may be
isolated for special treatment if it constitutes a danger to public order, public
security, public health or public morality, or if it is so vulnerable by reason of
its peculiar circumstances as to require special protection.” See also Uzoukwu
v Ezeonu (1982) 2 NCLR 552.

6 Adejumobi S. ‘Citizenship, Rights and the Problem of Conflicts and Civil
Wars in Africa’, 3 Human Rights Quarterly (2001) 148 (for the proposition
that identity conflicts in Africa result in part from the bifurcation of citizenship
from an individual right enjoyed within a state to a group concept used as an
instrument of exclusion). See also A Konneh, ‘Citizenship at the Margins: Sta-
tus, Ambiguity, and the Mandingo of Liberia’ 39, 2 African Studies Review
(Sep., 1996) 141-154. The author argues that the ‘Mandingo have stood at the
margins of citizenship-always taken to be “something more” than the other
indigenous groups of Liberia but “something less” than the full citizens the
Settlers consider themselves to be.” The Mandingo were the specific target for
decimation by Charles Taylor’s troops. South Africa, where non-citizens have
rights including social economic rights, is one of the few exceptions to the
citizen and non-citizen dichotomy in access to human rights. See e.g., Khosa v
Minister of Social Development 2004 (6) SA 505 (CC). The Constitutional
Court of South Africa found that a non-citizen under the age of 18 is entitled to
social economic rights in the Bill of Rights. See also Patel v Minister of Home
Affairs 2000 (2) SA 343 (D) (for the proposition that aliens have the same
rights under the constitution that citizens have, unless the contrary emerges
from the constitution).
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nation (CERD)’ which has admirable and inspiring constitutional
provisions for protection of human rights.®

The issue of ethnicity continued to pose serious problems
for Nigerian politics and perspective thinking of many Nigerians,
which has negatively affected so many Nigerians in real life.
Even to extent parents choose their children who to associate
with. It has even grown beyond the level whereby some families
neglect their own son or daughter simply because he/she went
and get married to someone who is not from their own ethnic
groups. Similarly, this has broader to place of employment, work,
schooling and associations. These attitudes were kind of issues
that has separated blacks into their own governing Bantustans in
South Africa during Apartheid and undermines the ideas and
norms of the United Nations. However, as global citizens no one
tolerated such ugly acts and racism of human rights violation.’
Considering all these circumstances surrounding the environment
and the society people found themselves with different cultural
and ethnic believes that weaken the issue of human rights protec-
tion in Nigeria. All human beings are born equal naturally with-

7 See the Universal Declaration of Human Rights, G.A.Res. 217A, pmbl., U.N.
GAOR, 3d Sess., 1st plen. mtg., U.N. Doc A/810 (Dec. 12, 1948) [hereinafter
Universal Declaration of Human Rights]; U.N. Charter pmbl. The preambles
of both the UDHR and the U.N. Charter recognize human rights as inherent in
man. Paragraph 2 of the U.N. Charter, for instance, “reaffirm[s] faith in fun-
damental human rights, in the dignity and worth of the human person, in the
equal rights of men and women and of nations large and small.”

¥ Two chapters of the 1999 Constitution (chapters 2 and 4) are exclusively
dedicated to human rights. In addition, Nigeria has established ostensibly
strong institutional infrastructure for human rights promotion and protection.
Apart from the judicial organ, Nigeria has extrajudicial bodies for human
rights promotion and protection. These include the National Human Rights
Commission and the Public Complaints Commission.

? 1Apartheid: A policy of racial segregation based on doctrines of racial dis-
crimination
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out any gender non-discrimination.'® The provisions of Article 1
of the Universal Declaration of Human Rights stated it clearly
that all human beings are born free and equal in dignity and
rights.'' Likewise, the provisions of Chapter II Section 15 (3(c
and d)) of the 1999 Federal Constitution of Nigeria encouraging
inter-marriage among persons from different places of origin, or
different religious, ethnic or linguistic associations.'?

This will reduce many mind set from issues of ethnicity
and provide a provision for protecting human rights. Although, it
seems protection of human rights is gradually growing in Nigeria
in the sense that people are getting expose to subsequent numer-
ous international resolutions, conventions', covenantsM, commit-
tees' , declarationslé, treaty bodies, soft law, binding law, domes-

' Similarly, the right freedom from discrimination on the ground of ethnicity,
place of origin, sex, religion or political opinion is granted only to Nigerian
citizens by section 42 of the Constitution.

"' The Universal Declaration of Human Rights, Art. 1.

2 Constitution of the Federal Republic of Nigeria 1999. Chapter II section 15.
" Notable Conventions which have been passed by the United Nations in-
clude, The International Convention on the Prevention of the Crime of Geno-
cide; the International Convention on the Elimination of All Forms of Racial
Discrimination., The International Convention Relating to the Status of Refu-
gees, the Convention Against Torture and other Cruel, Inhuman and Degrading
Treatment or Punishment; The Convention on the Right of the Child; the Con-
vention Concerning the Abolition of Forced Labour. The Convention on the
Political Rights of Women; The Convention on The Nationality Rights of
Women; Convention on the prevention and punishment of the Crime of Geno-
cide, etc.

' These are some covenants which include, The International on Civil and
Political Rights, The International on Economic, Social and Cultural Rights.

15 These are committees which include, The Committee on Civil and Political
Rights; The Committee on Economic, Social and Cultural Rights; The Com-
mittee on Elimination of All Forms of Racial Discrimination; The Committee
on Against Torture and other Cruel, Inhuman and Degrading Treatment or
Punishment; The Committee on Protection of the Rights of all Migrants Work-
ers and member of their Family; The Committee on Enforce disappearance;
The Committee on Elimination of Discrimination Against Woman; The Com-
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tic law, national laws, human rights law and humanitarian law
that all agitated for promotion and protection of human rights.
This has proven how valuable are issues of human rights and al-
most all constitutions of different states in the world made provi-
sions for human rights protection.'’Considering these various in-
stitutional machineries to other international countries mechan-
isms, people may draw their conclusion that the Nigerian me-
chanisms are not strong enough of providing adequate and effec-
tive platforms for protection of human rights in term of ethnicity.
In another word, this could be referred to what they called “Name
and Shame Games” which many countries practice.

The truth is that everyone needs his/her human rights to be
protected likewise the issues of human rights become more com-
plicated. Since issues of ethnicity are more pronounced and are
commonly affecting many Nigerians on daily basis. Nigeria must
apply the truth and justification method to address this issue of
ethnicity in order to protect human rights. The National Human
Rights Commission should inaugurate a special monitoring team

mittee on the Rights of Child; The Committee Against Torture and The Com-
mittee on the Rights of Disabilities Person.

' Some of the Declaration are, Declaration on the Elimination of All forms of
Intolerance and Discrimination Based on Religion or Belief, adopted 25 Nov.
1981. G.A. Res 36/55, 36 UN GAOR, Supp (No. 5+) UNDOC. A/36/51 at 171
1981; Declaration on the Elimination of violence Against Women adopted
20thDec, 1993 GA Res 48/104, UNDOC. A/48/29; Declaration on the Right of
Child, adopted 20 Nov. 1959, GA Res 1386 (XIV), 14 UN GAOR, Supp. (No.
16) UN Doc. A/4334 at 19(1959) Declaration on the Right to Development,
adopted 4 Dec, 1986, GA Res 41/28.

'" For example, the French Constitution of 1958 refers in its preamble to the
1789 Declaration of the Right of man and of the citizen. Most newly indepen-
dent countries refer directly to, or even incorporate, basic international texts*
such as the Universal Declaration of Human Rights, 1948. This is true of the
Nigerian Constitution and Indian Constitution. Part 111 of Indian Constitution
incorporated virtually all the rights contained in UDHR. See, Jean —Bernard
Marie, ,,National. Systems for the Protection of Human Rights in Human
Rights International Protection, Monitoring, Enforcement, JanuzSymonides ed.
Aldershot Hants: Ashgate, UNESCO Publishing, 2003 at 258.
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that will investigate all issues of ethnic groups’ discrimination
and treat them ungently. Although the judicial system must prod-
uct both victors and vanquished. And this may not provide the
healing effect where massive, grave human rights violations and
issue of ethnicity have polarized the society. However, the judi-
cial system is usually expensive, protracted and may in some cas-
es not produce justice because people have different myopic opi-
nions likewise in decision making. In such cases, it may result to
some facts such as the bias of evidence and technicality of the
law to defined justice'®. It is only when the government and Na-
tional Human Rights Commission pave new way of thinking and
come together with collective legal framework. This may reduce
ethnic sentiments among Nigerians and give provisions for hu-
man rights protection.

'8 Ogbu O.N. “Truth and Reconciliation Commission as Human Rights Protec-
tion Mechanism: The Tragic Near Demise of Nigerian’s Oputa Panel” in
E. Chianu, (ed.) Legal Principles and Policies: Essays in Honour of Justice
Idigbe, Distinct Universal Limited, Lagos, 2006, P. 1.
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THE IMPERIALIZATION
OF INTERNATIONAL PUBLIC LAW

Ikem Chukwuemeka Raymond
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In the course of studying international public law, we of-
ten see changes in its functionality. A vital question to be asked is
whether or not these changes are in consonance with the very
meaning of the existence of international public law. International
public laws, treaties and covenants are often established for the
advancement of peace, prosperity, human rights and environmen-
tal protection etc. In general it supports order in the world. To the
lay people, this innovation often portrays the bright prospects of
international public law. After a careful look on the escapades of
some of the world’s powerful nations, one is forced to see inter-
national law as a manipulative tool used to advance the foreign
policy goals of some major powers. As a matter of fact interna-
tional public law has been described as a law of “exceptional-
ism”, were disregard of domestic and global norms is considered
politically acceptable and were powerful nations can exercise a
free hand in determining the future of less powerful ones when
strategic interest are involved.

The impudent approaches towards international public law
by some powerful nations have been a major treat to the future
existence of international public law. Let us first of all brows
through decimation of international public law in Africa. The
western world first visited Africa trade purposes. From trading
they graduated into exploiting and colonizing thereby forcing ar-
tificial boundaries on the African continent, forced people to be
grouped together as a new territory without taking into considera-
tion their historical, cultural or social dependency. In the 1960’s
so many African countries gained independence. Questions as to
whether or not these countries are truly independent can be seen
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in the western systematical way of toppling governments of other
nations and establishing African leaders that would bow to their
whims and caprices. Even in recent times the international crimi-
nal court (ICC) has and is still of good help in promoting and
making mockery of international law. ICC currently has 123
states as members, but since the Treaty establishing ICC came
into force on 17/07/2002, it has only case files of 36 nations on its
desk (all Africans), including Sudan who is not a member of ICC.
The trivialization of international law was publicly made known
when, the united states ambassador to united nations in an ad-
dress to the security council in 2005 expressed united states sup-
port for the courts investigation in Sudan even though like USA
and Israel, Sudan is not a member of ICC. The validity of the ICC
will no doubt be crippled, if the agitation by some African leaders
for Africa to withdraw from ICC materializes.

International human rights organizations are yet to inves-
tigate whether or not the north Atlantic treaty organization’s
(NATO) attack on Libya who is a member state, was within the
law. Article 2 section 4 of the United Nations charter expressly
states that “all members shall refrain in their international rela-
tions from the threats of use or use of force against the territorial
integrity or political independence of any states or in any other
manner inconsistent with the purposes of the United Nations”. On
NATO’s involvement, whenever states decide to use force
against another state, whether individually or collectively the first
question that arises is whether such an action is pursuant to the
right of self defense or is authorized by the Security Council as
prescribed in article 51 of the charter. Of course article 51 does
not apply as Libya had not attacked any of the NATO member
state. The involvement of NATO in the death of Mummar Gadda-
fi and the outright violation of no-fly zone set by UN Security
Council resolution 1973 which kept the lives of innocent civilians
in arms way, is a clear idea of how some nations are more than
prepared to break any international law to get what they want.

Instead of regarding themselves as members of the inter-
national community that helps to enforce international pulic law,

35



they parade themselves as global police forces, able to enforce
international public law unilaterally and even ignore international
public law if they so want.

The use of NATO force without the authorization of Unit-
ed Nations has repeatedly been condemned. Following the Koso-
vo war in 1999 United Nations former secretary general Kofi An-
nan stressed that the council should have been involved in any
decision to use force. He also in the 51th Munich security confe-
rence made it clear that the US- led invasion of Iraq was a mis-
take and helped to create the Islamist state militant group. In his
words, “I was against this invasion and my fears have been
founded. The break-up of the Iraqi forces poured hundreds if not
thousands of disgruntled soldiers and police officers into the
street”. He added that some of these former security force mem-
bers went on to join the Islamic state. These reports from a for-
mer secretary general of United Nations makes it clear that if su-
per powers are not just and accurate in observing international
public law, humanity will continue facing troubles, innocent
people will continue being killed and there will be no peace and
prosperity on earth.

Thanks to the Russian intervention in 2013, Syria would
have been another product of Americans invasion. Ukraine is cur-
rently viewed as the latest country in a long list to fall prey to
America’s soft power technique called “regime change 101”. Fol-
lowing the appearance of two high-ranking American officials on
the street of central Kiev at the heat of battle between police and
protesters, the evidences involving CIA in the killing and wound-
ing of both policemen and civilians cannot be regarded as a mere
fiction or political speculation. Still on the event in Ukraine, the
refusal to recognize the referendum which took place on
16/03/2014 in Crimea is a visible outing of international prin-
ciples prescribed in article 1 of both the international covenant on
civil and political right (ICCPR) and the international covenant
on economic, social and cultural rights (ICESCR) also article 15
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of the united nations universal declaration of human right which
all expresses a person’s right to self-determination.

It 1s most disheartening to know how much international
public law has been hypnotized. Those who see injustice in the
system will lose confidence in human rights and justice on the
whole. As we speak former NSA contractor Edward Snowden has
been charged with offence of espionage because his giant stride
in steering the wheel of international public law in the right direc-
tion and for promoting article 17 of ICCPR which gives right to
privacy. But in actuality the committers of espionage still parades
themselves as the cradle of justice.

Conclusively it is an obvious fact that international public
law in its historical and social meaning is fast diminishing. Under
the disguise of extraterritorial counter-terrorism operations, tac-
tical terrorism has been practically legalized. terrorism in this
context is not an over exaggeration, because as matter of fact de-
spite controversial attempts to establish a universally accepted
definition of terrorism , wide currency is given to the academic
consensus formula proffered by Schmid and Jongman which
states that “terrorism is an anxiety-inspiring method of repeated
violent action, employed by (semi) clandestine individual, group,
or state actors, for idiosyncratic, criminal, or political reasons,
whereby in contrast to assassination, the direct targets of violence
are not the main targets”. It must be made clear that on questions
of international public law not the will of an entity or the will of a
state but the will of all parties to international covenants and trea-
ties must be obeyed. So called worlds powerful nations must rec-
ognize the dangers of promoting themselves as exceptional or
special in international arena. This belief of superiority will in no
distant time generate international isolation. Signs of revolution
are everywhere. The recent Berlin protest on NATO’s role in
conflicts around the globe is just a tip of the iceberg. Together
with international organization without fear of persecution, we
must invoke judicial activism to ensure that the principle of sove-
reign equality of all prevails in all ramifications.
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The development of Africa is threatened not only by
armed conflits, terrorism, recurring health problems issues the
latest of which is the humanitarian disaster caused by the Ebola
virus, but also by the increase of problems related to ecology and
maritime piracy. Most of these problems are due to the lack of
implementation of international treaties in African countries legal
acts, the inability to provide food security in subregions and the
absence of effective integrated environmental strategies and poli-
cies. An additional threat to sustainable socio-economic devel-
opment and the paradigms accompanying its strategies currently
occur in the Gulf of Guinea. It’s about acts of piracy in the con-
text of climate change ongoing process.

Somalia was an epicenter of piracy and hijacking ships for
many years, but with fewer attacks these last years, and the atten-
tion has shifted to the Gulf of Guinea. More than 40 attacks in the
first three quarters of 2013 were recorded in the subregion. 132
crew were taken hostage, several vessels, offshore supply vessels
and tankers were hijacked.

In this article, we will analyze the damage caused by ma-
ritime piracy to the economies of the West African subregion and
ecological threats implied by such acts. In the Gulf of Guinea,
Nigeria is the main source of piracy in the region. Many incidents
of piracy were reccorded. Out of 29 incidents have been regi-
streted, including hijacking of 11 ships, firing of 13 vessels and
attempts of attacks. Official statistics clearly show that many
members states of ECOWAS that inhabit coastal areas of the Gulf
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of Guinea suffer from maritime piracy. These countries are: Be-
nin, Ghana, Gabon, Cameroon, Nigeria, San Tome and Principe,
Togo, Equatorial Guinea. All of them have access to the Atlantic
Ocean. The Gulf of Guinea has large mineral and biological re-
sources such as gas reserves in Nigeria, Ghana (both are ECO-
WAS members), Gabon and oil for nearly 24 billion Barrels.
These stocks represent 5 % of the global oil reserves and trans-
form the subregion into one of the world's leading on this indica-
tor'.

Eight oil-producing states in West Africa produce daily
5 million barrels of oil and could potentially increase that produc-
tion>. In West Africa, the situation is complicated because of the
increase of the activity of sea pirates which seeks not only to se-
ize control over all natural resources of the Gulf, but also inter-
feres with the normal operation of trade and maritime transport,
itineraries which pass through the subregion. The threat of mari-
time piracy entails not only an increase in the cost of the safety of
people and goods carried, but also the potential to bring the case
to an environmental catastrophy. Sea pirates captured ships with
chemicals, oil or nuclear waste, and this of course is a major envi-
ronmental threat to the whole subregion. It is very important to
remember that sea turtles live in the waters of the Gulf, and
moreover, several rivers fall into the Gulf of Guinea: Cavan (bor-
der of Liberia and Cote d'Ivoire), Sassandra, Bandama, Comoé
(Cote d'Ivoire), Volta (Ghana), Mono (between Togo and Benin),
Niger (Nigeria) and Sanaga (Cameroon).

Pirates attack not only vessels that are passing along the
coast, but also vessels in ports. For example, out of 60 pirate at-

' Golfe de Guinée: Dossier special // Le journal de Droit. 2013. 30 juillet.
URL: http://www journal-ledroit.net/index.php?option=com_content&view=
article&id=1005:dossier-special-golfe-de-guinee-&catid=47:juris-
zoomé&ltemid=243 (nara obpamenus 29.04.2015 r.).

2 0il and Politics in the gulf of Guinea // Magazine of Foreign Affairs. 2008.
April. URL: http://www.foreign affairs.com/articles/63381/nicolas-van-de-
walle/oil-and-politics-in-the-gulf-of-guinea (gara ooparmienus 29.04.2015 r.).
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tacks on ships in ports, occured in the ports of Benin in 2011. Of
the 24 recorded acts of maritime piracy in 2011-2012, 23 were
related to tankers carrying chemicals and petroleum products.
The main problem in the subregion is the impact of these losses
on the international insurance rates, the purely economic damages
and political image of the subregion. For example, it has led to a
sharp increase in the cost of shipping to Benin.

According to the UN, 40 % of government revenue in Be-
nin is provided by its main port — the port of Cotonou. As a result
of these actions, many foreign companies have ceased business
relations with Benin, to avoid attacks or ransom. These sudden
changes in the business are not only a blow to the Beninese au-
thorities, but also weakened Mali and Niger, countries that do not
have access to the sea and have always received their goods
through the port of Cotonou. During the third quarter of 2011,
marine traffic decreased by 70 %, a 28 % reduction in income of
Benin. This leads the international community to unite to fight
against this phenomenon that affects not only the Gulf of Guinea,
but also other areas such as the Gulf of Eden. The UN Conven-
tion on the Law of the Sea of 1982 in its article 100 and 108 were
unable to remove completely all the questions. The lack of clear
rules allows attackers to escape the condemnation or deserved
punishment. Courts often qualify sea robbery and maritime piracy
at sea as banditry or armed robbery at sea. In some countries, ma-
ritime piracy in the port is often classified as theft. All this facts
point to the many challenges that lay ahead contemporary inter-
national public law. In the meantime, we can talk about a consen-
sus reached in relation with maritime piracy beyond the territorial
sea. Therefore, it is no coincidence that armed attack on ships in
the Gulf of Guinea are qualified as simple armed attack. So far,
the UN Security Council outlined the existing terms of interna-
tional public law, which should be the basis for a future regime to
combat piracy: First, they are articles 101-107, 110-111 UN Con-
vention on the Law of the Sea of 1982; secondly, articles
15-23 of the Geneva Convention on the High Seas of 1958; and,
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thirdly, the Convention for the Suppression of Unlawful Acts
against the Safety of Maritime Navigation 1988. Experts note that
the 1988 Convention is not optimal for solving the problem of
combating piracy because the scop of its application is limited to
the territorial waters, and it is only applicable in cases where "the
ship is navigating or is scheduled to navigate into, through or
from waters beyond the outer limit of the territorial sea of a single
State, or the lateral limits of its territorial sea with adjacent
States" (p.1 Art. 4). Several efforts were made to attract the
world's attention to the problem of marine piracy and in October
13" -14™ of 2012, the Heads of States and Governments con-
cerned with this problem, held a conference in Kinshasa, which
resulted in the adoption of resolution, calls on the international
community to step up to the fight against piracy in the Gulf of
Guinea. The cost of training and equipping troops and local
forces to fight piracy is estimated to 35 million US dollars. A re-
quest from the President of Benin,was sent to the UN Secretary
General Ban Ki-moon, asking him to send a special mission to
assess the level of threat of piracy in the Gulf of Guinea®. The UN
transferred the issue to its specialized organization — the Interna-
tional Maritime Organization (IMO). IMO since the late 1990s —
early 2000 has launched a counter-piracy in hot spots (South Chi-
na Sea, the Straits of Malacca and Singapore).

Unfortunately, the majority of the suggestions made by
Member States of ECOWAS to strengthen the group of warships
in the subregion and to find additional funding were in vain. With
the multitude of crisis in the African subregions, the costs are
counted and the fight against piracy is unfortunately part of these
problems. Any diversion of budgetary and other financial re-

? Convention for the Suppression of Unlawful Acts against the Safety of Mari-
time Navigation 1988. URL: http://www.un.org/en/sc/ctc/docs/conventions/
Conv8.pdf (mata obpamenust 29.04.2015).

* Cwm.: Enxuna E.A. TInpatctBo B ['BUHEHCKOM 3aj1HMBe: HOBBIE Yrpo3bl // A3us
n Adpuka ceroans. 2012. Ne 12. C. 35-36.
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sources to enhance the fight against piracy means less chance to
the ECOWAS member States to achieve the goals of sustainable
development, to create conditions for sustainable environmental
management, as well as environmental safety. Ensuring the safety
of shipping and other maritime activities requires joint efforts in
the fight against sea piracy not only from the Member States of
ECOWAS, but also from the international community.

As highlighted by professor Kopylov, no country in the
world can settle global environmental problems independently.
To cope with all this, a large number of rules or regulations of a
recommendatory nature such as "soft" law has played and contin-
ues to play a significant role in the regulation of international en-
vironmental relations’. The first step in this direction was the
adoption of the Code of Djibouti in January of 2009, and its ap-
plication to the western part of the Indian Ocean and the Gulf of
Aden. In June 5™ ° 2013 a similar code was adopted by the Heads
of 22 states in Yaoundé (Cameroon) of West African countries.
The Code was based on a Memorandum of Understanding and
was developed by the IMO, the Maritime Organization of West
and Central Africa (MOWCA), ECOWAS, the Economic Com-
munity of Central African States and the Gulf of Gui-
nea(ECCAS), in accordance with UN Security Council Resolu-
tions 2018 of 2011 and the Resolution 2039 of 2012. The Code is
signed by Angola, Benin, Cameroon, Cape Verde, Chad, Congo,
Cote d'Ivoire, Democratic Republic of Congo, Gabon, Gambia,
Ghana, Guinea, Guinea-Bissau, Equatorial Guinea, Liberia, Mali,
Niger, Nigeria, Senegal, Sierra Leone, San Tome and Principe,
and Togo.

These countries emphasize the coordination of regional
efforts to develop a comprehensive strategy to combat the threat
of piracy and armed robbery at sea in order to prevent and sup-

> Cwm.: KombioB M.H. MecTo HOPM «MSITKOTO» MpaBa B CHCTEME MEX/IyHa-
POAHOTO 3KOJIOTHYECKOTro mpaBa // MexayHapoaHoe mpaBo — International
Law. 2005. Ne 4 (24). C. 34-52.
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press such criminal activities. In this sense, international assis-
tance in the context of an overall strategy is needed to support the
efforts at the national and regional levels to assist Member States
in taking the necessary measures in respect to the acts of piracy
and armed robbery at sea and illegal activities. According to the
results of effective cooperation of all interested States, the UN
Security Council welcomes the initiatives already undertaken in
collaboration with the African Union, the countries of the region
and regional organizations, the Economic Community of Central
African States (ECCAS), the Economic Community of West
African States (ECOWAS), the Gulf of Guinea Commission
(CGQG) and the International Maritime Organization of West and
Central Africa (MOWCA) to improve the overall safety and secu-
rity in the Gulf of Guinea.

Moreover, coordinated patrols by the authorities of Benin
and Nigeria helped to reduce attacks in parts of the Gulf of Gui-
nea. Nevertheless, the International Maritime Bureau warns about
the movement of pirates the region, because of the absence of
monitoring. According to experts of the French international ra-
dio, in 2020 the production area of the Gulf of Guinea, the main
reservoir of the continent, must exceed the Persian Gulf’s produc-
tion. The UN believes that it is important to bring order to the lo-
cal petrochemical industry in West Africa, as Nigeria today is not
the only oil-producing country. The exploitation of offshore re-
sources of countries like Ghana and Mauritania, has already
started or should in a very near future and therefore, control and
specific surveillance should be strengthened. Otherwise, piracy
will continue to grow and endanger sustainable development of
the continent and that of its international partners.
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The problem of refugees in Africa has become a global is-
sue and a matter of great concern even internationally. It has
been, and continues to be a subject of intense debates and discus-
sions in the process of searching for more effective ways to pro-
tect and help these vulnerable peoples. Internationally, the United
Nations High Commission for Refugees is the official agency de-
legated with the duties of leading and coordinating International
actions to protect and resolve refugee problems globally'.

A field report of a nongovernmental organization — “The
Refugees International” written by Mark Yarnell and Alice Tho-
mas in September 2014 revealed that the Government of Kenya’s
plan to gather refugees in urban areas and have them report back
to their official refugee camp post had been effected in order to
reduce the burden of economic and social strain caused by the
influx of refugees. This was also a strategy to help curb crime
especially terrorism by the terrorist organization Al shabaab and
to effect security in Nairobi city. These operations reportedly
brought about harassment of refugees, extortion and even in-
creased cases of abuse by the police. Tens of thousands of refu-
gees from Somali have long settled in urban areas in Kenya since
the war broke out in Somali over twenty years ago.

The United Nations Refugee Agency in 2009 stated that
these urban areas are “Legitimate places for refugees to reside
and exercise the rights to which they are entitled”. The ensuing
argument of sending the refugees back to their camps seemingly

"' URL: http://www.unhcr.org/pages/49¢3646¢2.html
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contradicts this. Recent actions by some African states to perma-
nently solve the problem including by voluntary repatriation of
refugees seemed unfair and uncalled for; however, treaties and
agreements have been signed to bring to effect this solution that
also provides for the protection of refugees. Kenya’s agreement’
with Somali and the United Nations High Commission for Refu-
gees in October 10™ 2013 to “continue to provide protection and
assistance to all refugees until durable solutions are attained in
accordance with national and international law” forms legal for
voluntary repatriation of refugees.

The coordination, management and registration of refugee
matters in Kenya fall under the responsibility of the Department
for Refugee Affairs within the Ministry of Immigration and regis-
tration of persons. In order to qualify for assistance, and provision
and protection of their human rights, the government of Kenya
directs that refugees must reside in designated camps. Daddab
and Kakuma camps were establishes in early 1990 in the remote
parts of Kenya after an influx of refugees from Sudan, Ethiopia
and Somali. These camps were deemed appropriate way to host
the refugees and ease the process of control, registration and
eventual repatriation. In accordance with the Kenyan law, the de-
finition of refugee is “a person that shall be a statutory refugee for
the purposes of this Act if such a person owing to well-founded
fear of being persecuted for reasons of race, religion sex, natio-
nality, membership of a particular social group or political opi-
nion is outside the country of his nationality and is unable, or ow-
ing to such fear is unwilling to avail himself of protection of that
country; or not having a nationality and being outside the country
of his formal habitual residence is unable or owing to well-

? Tripartite agreement between the Government of the Republic of Kenya, The
Government of the Federal Republic of Somalia and the United Nations High
Commissioner for Refugees governing the voluntary repatriation of Somali
refugees living in Kenya 2013.
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founded fear for any of the aforesaid reasons, is unwilling to re-
turn to it™.

The adoption in 1969 of the OAU convention’ was partly
compiled to closely address the issue of refugees in the continent
following the failure of the 1951 refugee convention’ to com-
pletely and effectively brace the rising problem of refugees in
Africa. An additional and detailed definition of refugee according
to the OAU charter states that “every person who, owing to ex-
ternal aggression, occupation, foreign domination or events se-
riously disturbing public order in either part or the whole of his
country of origin and nationality, is compelled to leave his place
of habitual residence in order to seek refuge in another place out-
side his country of origin or nationality™.

Refugee’s rights are restricted and limited in most national
and domestic laws. For example local integration of refugees un-
der the Ethiopian law prohibits employment for refugees but sup-
ports an out-of-camp-scheme that allows refugees to live and en-
gage in informal livelihood where students can even attend uni-
versities. Under the Kenyan Law, refugees who are willing to
work or gain employment face restrictions as those of non citi-
zens'. Other limitations of refugees under the Kenyan law are the
fact that refugees cannot get naturalization; orphans, homeless
children and children without prove of origin who are considered
as stateless are not automatically granted citizenship. The tripar-
tite agreement between Kenya Somali and UNHCR provides for
freedom of choice of destination as well as guaranteeing safety

’ Refugees Act Chapter 173 Article 3 part 1(a) and (b).

#1969 Convention governing the specific aspects of refugee problems in Afri-
ca.

> 1951 Convention Relating to the Status of Refugees.

6 Article 1(2) of the 1969 Convention governing the specific aspects of refugee
problems in Africa.

" Refugees Act Chapter 173 Article 16 (4).
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and dignity in return of the Somali refugees®. Kenya and other
African states are in dire need of such agreements and also need
to fully implement International conventions coupled with guar-
anteed full support of International bodies to find lasting solu-
tions to the problem of refugees in the continent. In the African
spirit of collaboration and cooperation in easing the burden of
refugees in member states, the OAU convention states that
“where a member state find difficulty in continuing to grant asy-
lum to refugees, such member state may appeal directly to other
member states and through the OAU (now the AU) and such oth-
er Member States shall in the spirit of African solidarity and in-
ternational cooperation take appropriate measures to lighten the
burden of the Member States granting asylum™.

To conclude, in Kenya alone, the provisions of the refu-
gees Act, The Kenya Constitution and the International Refugee
Conventions may not be adequate in protecting the rights of refu-
gees in the country. Despite the ratification of the major interna-
tional and regional agreements on refugees by the majority of the
African states, the main obstacle towards effectively solving the
problem of refugees remains the poor implementation especially
of the OAU convention and the reluctance of most African states
to restructure and tailor their national laws in addressing immi-
gration, in line with the convention. Whereas some countries
have adopted adequate implementation of legislation on the pro-
tection of refugees, most of them lack competent and well trained
personnel which add up as another obstacle towards solving this
problem. Current issues in the continent have seen cases of dele-
gated agencies harassing and abusing the refugees, contrary to the
fact that they are the overseers of peace and security. However,

8 Article 11 & Article 12 (1,2,3,4) Tripartite agreement between the Govern-
ment of the Republic of Kenya, The Government of the Federal Republic of
Somalia and the United Nations High Commissioner for Refugees governing
the voluntary repatriation of Somali refugees living in Kenya 2013.

? Article 11 (5) of the 1969 Convention governing the specific aspects of refu-
gee problems in Africa.
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provision of security and other positive approaches to solving
refugee problems in Africa are reflected for example with The
Ethiopian governments’ open-door-policy which continues to al-
low humanitarian access and protection to those seeking refuge in
its territory. Kenya’s tripartite agreement also shows willingness
in its part to not only to see the safe repatriation of Somali refu-
gees abut also guarantee protection of their rights in the designat-
ed camps. In order to ease the economic social and cultural bur-
den of a host country and to ensure realization of human and con-
stitutional rights of refugees, the United Nations High Commis-
sioner for Refugees and other Key players including Aid agencies
should effectively over see security in designated camps and sup-
port such agreements between states on voluntary repatriation.
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The International Covenant on Economic, Social and Cul-
tural Rights (the ICESCR) represents one limb of an expanded
hard law version of the 1948 Universal Declaration of Human
Rights (UDHR).1 The other limb is contained in the International
Covenant on Civil and Political Rights (the ICCPR), which guar-
antees civil and political rights. The assumption that economic,
social and cultural rights required obligations and enforcement
mechanisms of a different nature formed the basis of the decision
to draft the two instruments separately. Among other things, this
assumption was based on the argument that, unlike civil and po-
litical rights, economic, social and cultural rights are incapable of
immediate implementation. Rather, they are realisable progres-
sively.

Interestingly, African leaders and scholars soon after in-
dependence claimed that “the protection of civil and political
rights should await the implementation of economic, social and
cultural rights” thereby depicting the latter as more important
than the former.

An overview of the provisions of the ICESCR. The IC-
SECR contains “some of the most significant international legal
provisions establishing economic, social and cultural rights.” It
begins by guaranteeing all peoples self-determination. Article 2
of the ICESCR is particularly important for two reasons; namely,
it outlines the nature of State Parties’ obligations under the Cove-
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nant and determines how they must approach the implementation
of the substantive rights contained in articles 6 to 15.

Most often, the obligations under article 2 are divided into
layers reflecting duties to respect, protect, promote and to fulfill
each right contained in the Covenant. For the purposes of this
contribution, four components of article 2 need to be highlighted.
The first is that although article 2(1) particularly obliges States to
adopt legislative measures to ensure the enjoyment by everyone
of the rights in the Covenant, the Covenant generally requires
States to adopt “all appropriate measures.” This takes into cog-
nizance the fact that laws alone may not be a sufficient response
at the national level for the implementation of economic, social
and cultural rights. Administrative, judicial, policy, economic,
social and educational measures and many other steps will be re-
quired by governments in order to ensure these rights to all.

The second component is that State Parties are obliged “to
(achieve) progressively the full realization of the rights” recog-
nized in the ICESCR. This does not imply that States must defer
indefinitely efforts to ensure the enjoyment of the rights laid
down in the ICESCR. Rather, the duty in question obliges States,
notwithstanding their level of national wealth, to move imme-
diately and as quickly as possible towards the realization of eco-
nomic, social and cultural rights. Further, whereas certain rights,
by their nature, may be more apt to be implemented in terms of
the progressive obligation rule, many obligations under the
ICESCR are clearly required to be implemented immediately.

The third component is the duty of each State Party to en-
sure the enjoyment of the rights in the ICESCR “to the maximum
of it’s available resources”. While recognizing the reality that the
extent of realization of these rights depends on the financial mus-
cle of the State Party, the latter shoulders the onus of showing
that it has done its utmost within the constraints of its available
resources. Where resources are demonstrably inadequate to attain
the desired standard, the State Party is enjoined to monitor the
extent of non-realisation and to devise appropriate remedial
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measure. Additionally, a State Party is obliged to fulfill a “mini-
mum core obligations” so as to satisfy at least the essential levels
of the rights such as basic nutrition, primary healthcare, shelter
and basic education. Failure to satisfy these basic needs consti-
tutes a prima facie violation of the ICESCR. The burden lies on
the State Party to demonstrate that every effort has been made to
gather all resources available to satisfy these minimum obliga-
tions as a matter of priority. The term “available resources” in-
cludes both domestic resources and any international economic or
technical assistance or cooperation available to a State Party.

The last is the obligation to ensure the enjoyment of these
rights “without discrimination”. This obliges State Parties to des-
ist from discriminatory behaviour and to alter laws and practices
which allow discrimination. It also obliges State Parties to prohi-
bit private persons and bodies from practicing discrimination in
any field in public life. However, special measures taken for the
sole purpose of securing adequate advancement of certain groups
or individuals in order to ensure their equal enjoyment of eco-
nomic, social and cultural rights with others are not considered
discrimination, provided that such measures do not lead to the
maintenance of separate rights for different groups and are not
continued after their objectives have been achieved. The substan-
tive rights guaranteed in the ICESCR include the right to work,
the right to just and favourable conditions of work, and the right
to form and join trade unions and other trade union rights. The
right to social security and social insurance is guaranteed in ar-
ticle 9. Article 10 guarantees the right to protection and assistance
of the family. Other rights guaranteed are the right to adequate
standard of living, the right to the highest attainable standard of
physical and mental health, the right to education, and the right to
culture and to benefit from scientific progress.

However, economic, social and cultural rights have far-
reaching implications for the lives and livelihood of millions of
poor and powerless Africans. In Nigeria, economic, social and
cultural rights are recognised under chapter II of the 1999 Consti-
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tution as Fundamental Objectives and Directive Principles of
State Policy (DPSP). However, section 6(6)(c) seems to prohibit
the courts from entertaining matters arising out of violations of
chapter II. If one assumes that this is fatal to litigation on eco-
nomic, social and cultural rights one needs to look for other op-
portunities to realise these rights.

Significantly, article 45 of the African Charter makes all
rights justiciable before the African Commission on Human and
Peoples’ Rights (African Commission). Nigeria has ratified and
domesticated the African Charter.

In a recent decision, the Economic Community of West
African States (ECOWAS) Court of Justice confirmed that the
‘rights guaranteed by the African Charter on Human and Peoples’
Rights are justiciable before this court’.

Nigeria’s 1999 Constitution recognises economic, social
and cultural rights in chapter II consisting of DPSP provisions.
Chapter Il was devised to fulfil the promises made in the Pream-
ble to the Constitution, inter alia to provide for a constitution for
the purpose of promoting the good governmentand welfare of all
persons in the country on the principles of freedom, equality and
justice and for the purpose of consolidating the unity of all
people.

Challenges to implementing economic, social and cul-
tural rights in Nigeria. The challenges of locus standi, justicia-
bility and dualism which impede the implementation of econom-
ic, social and cultural rights in Nigeria.

The challenge of locus standi. The challenge of locus
standi or standing to sue is relevant within the context of justicia-
ble economic, social and cultural rights. This is because only in
this context would it be necessary to approach the courts as indi-
viduals or a collective for the purpose of seeking judicial interpre-
tation or a resolution of problems arising from or attributable to
violations of economic, social and cultural rights. There are two
criteria for showing sufficient interest. The first relates to the
question whether the party could have been joined as a party to
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the suit. The second is whether the party seeking redress will suf-
fer some injury or hardship arising from the litigation. Conse-
quently, only a party in imminent danger of any conduct of the
adverse party has /locus standi to commence an action.

The challenge of justiciability. Much has been written
and said about the justiciability of economic, social and cultural
rights. In this article, we have referred to the opinion of some
writers on the subject. For all the reasons advanced for the non-
justiciability of economic, social and cultural rights — the implica-
tionsfor revenue allocation and separation of powers, the unavai-
lability or inadequacy of resources and implementation difficul-
ties — the one point which continues to resonate is that regarding
the financial implications of judicial decisions on economic, So-
cial and cultural rights.

Proponents argue that economic, social and cultural rights
involve considerable financial investments over which the judi-
ciary is ill-equipped to adjudicate. This is untenable considering
the financial implications of ordering fresh elections in Nigeria
over the last two years since the last general elections in April
2007. The fact that every fresh election conducted depletes the
commonwealth does not invalidate the legal competence of courts
to adjudicate over election petitions. By the same token, the pros-
pect of a huge financial outlay to meet the basic needs of citizens
should not deter any judge from hearing economic, social and
cultural rights cases on their merits.

Although the progressive realisation bench mark assumes
that valid expectations and concomitant obligations of state par-
ties under ICESCR are neither uniform nor universal, but relative
to levels of development and available resources, the Committee
on Economic, Social and Cultural Rights (ESCR Committee) has
clarified that it imposes an obligation to ‘move as expeditiously
and effectively as possible’ towards achieving a set goal, namely,
the full realisation of economic, social and cultural rights. Fur-
thermore, the ESCR Committee establishes a minimum core ob-
ligation on the basis of which every state party owes an obliga-
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tion to ‘ensure the satisfaction of minimum essential levels of
each of the rights.

The challenge of dualism. Dualism is described as legis-
lative ad hoc incorporation of international rules. Under dualist
systems, international law becomes applicable within the state’s
legal system only if and when the legislature passes specific im-
plementing legislation. Nigeria has a dualist system regarding
international law. Specifically, section 12 of the 1999 Constitu-
tion provides that: ‘no treaty between the Federation and any oth-
er country shall have the force of law except to the extent to
which any such treaty has been enacted into law by the National
Assembly’. Interpreting this provision against Nigeria’s obliga-
tions under the Convention of the International Labour Organisa-
tion, the Supreme Court insisted that section 12(1) was a condi-
tion precedent to applying international treaties ratified by her.
Specifically, the Court confirmed that ‘in so far as the ILO Con-
vention has not been enacted into law by the National Assembly,
it has no force of law in Nigeria and cannot possibly apply’. Al-
though this decision violates a fundamental principle of interna-
tional law. A state cannot plead provisions of its own law or defi-
ciencies in that law in answer to a claim against it for an alleged
breach of its obligations under international law’. It nonetheless
represents the true position of the law with respect to unincorpo-
rated treaties in Nigeria.

Opportunities for realising economic, social and cul-
tural rights. The constitutional review process Nigeria’s bi-
cameral legislature, comprising the Senate and House of Repre-
sentatives, has a constitutional mandate to amend the Constitu-
tion. In furtherance of this mandate, both houses have attempted a
review of the military-imposed Constitution of 1999 many times.

Unfortunately, every attempt has failed. Its current at-
tempt presents an opportunity for legislative proposals to place
economic, social and cultural rights on a firm footing. To ensure
equality of all categories of rights under the Constitution, it might
be necessary to merge all rights under a single chapter in the Bill
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of Rights and to vest jurisdiction over a violation or threatened
violation of these rights in the courts. This way the challenge of
justiciability will be laid to rest. Concomitant to providing access
to courts for violations of economic, social and cultural rights is
gaining access to information necessary to evaluate government’s
performance in this critical area.

The debate on access to information. The journey to an
access to information regime in Nigeria began ten years ago with
the submission of a bill on the subject to the National Assembly.
Unfortunately, Nigerians are yet to enjoy freedom of information.
Although this significantly violates the promises of past and cur-
rent governments, it presents an opportunity to litigate existing
legislation guaranteeing access to information, such as the Envi-
ronmental Impact Assessment Act with a view to forcing the re-
levant institutionsto open up the public debate. Specifically, it
provides a latitude for citizens to interrogate government income
and expenditure with a view to ensuring that needs are met in
timely fashion.

Legislative action. Item of the Second Schedule to the
Constitution empowers the National Assembly to establish and
regulate authorities of the federation or any state ‘to promote and
enforce the observance of the Fundamental Objectives and Direc-
tive Principles contained in this Constitution’. This presents an
interesting opportunity for the legislature to hold the executive
accountable for steps taken to progressively realize economic,
social and cultural rights. The Bar Association should engage in
legislative advocacy to ensure that the National Assembly takes
the necessary steps, failing which it should invite the courts to
compel the assembly to perform its lawful duties as a public insti-
tution.

Education, empowerment and mobilisation of citizens.
NGOs and the Bar Association owe a sacred duty to Nigerians,
namely, the duty to educate, empower and mobilise them in order
to take positive action towards realising their full potential. At the
heart of the pervasive poverty and almost absolute disregard for
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the economic, socialand cultural rights of citizens are ignorance
and powerlessness. Public advocacy events directed at equipping
the rural and urban poor with the requisite skills to interface with
government and, more importantly, demand good governance, are
crucial to sustaining Nigeria’s fledgling democracy. To ensure
success and sustainability, it is necessary to equip the lawyers
themselves. Consequently, the teaching of human rights law
should be made a compulsory course in the third or fourth year
programme of law faculties across the country. For lawyers, the
continuing legal education programme of the Nigerian Bar Asso-
ciation should aim to provide a minimum of four hours of human
rights training per year.
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The African project “The Great Green Wall” is developing in the
shape of a pan-African policy, where we see that the fialities of the reconstruc-
tion of the biosphere and of the social environment are pursued by means of a
multilevel interaction between governments and the societies. Through them
we assist to the development of new participative patterns, among them to a
worth noting approach to subsidiarity and to a transnational citizenship based
upon values. The inspiration, which may be driven from this experience also
outside Africa, is of particular importance also for what concern new insights
to law for peace and a new paradigm of self-sustained 'development law’.

1. The Great Green Wall: a Panafrican policyTo combat
desertifiction as well as unsustainable development, understood
as very relevant causes of the inhabitants of the Sahel area, and
the subsequent social and political tensions, 11 countries of the
region undertook a remarkable initiative called “The Great Green
Wall”. The project aims to combat desertifiction and the related
social distress by the the integrated development of creation of a
sequence of areas for silviculture and grass production for herds,
agriculture, and water retention. This developments aims at loca-
lising the areas where herding is provided. Leaving behind them-
selves nomadic and semi-nomadic breeding may in a decided
way contribute to solve also present problems of social and eth-
nical tensions, which often lead even to armed conflcts. But not
only, since in the places in which the project has been put in mo-
tion so far, it has been producing effects of social activation, con-
cerning especially women, reduction of malnutrition, increased
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school attendance (especially among girls), and the introduction
in the households and family economic activities of elements of
management. The affected populations are very concerned and
show a growing motivation. The production of these phenomena
in a growing number of areas on a space which crosses all Africa
from Senegal to Djibouti, justifis a scholarly interest going
beyond natural and agricultural sciences (which have been the
firs ones to approach the question) and centred on legal, political,
economic and social aspects.

2. An approach to peace by means of a shared understand-
ing of the common good and competence sharingFrom the inter-
national law viewpoint we observe that “The Great Green Wall”
constitutes a remarkable aspect of solution and prevention of
conflcts by peaceful means. Here by peaceful means we mean
also avoiding any form pressure, which is grounded on the poten-
tial use of the strength. This aspect permits to qualify "The Great
Green Wall” as the prodrome of a supranational integrating legal
order founded on two basic principles: a common biosphere for
Africa and the world and a common society, ranging beyond the
states. These two principles form a new paradigm for Global Jus-
tice and for a rule of law going beyond the states. To justify the
statement we shall firs of all look at the institutional characteris-
tics of The Great Green Wall. This project is governed by a Pan-
African Agency. The sharing of competences between the Agen-
cy and the States shows that the Agency has a significnt coordi-
nating role, while the States have an executive function. This as-
pect may be checked also by an analysis of the reports of the
States participating to the Great Green Wall, which shows a sig-
nificnt structural convergence. At this level differences may be
seen taking into account the difference in the language of refer-
ence of the different administrations of the Member States, in
particular French, English or Arab. Notwithstanding the visible
need to improve the communication, and the need to guarantee a
balanced impulse from the different areas, which is approached
also by means of the rotation of the seat of the Panafrican Agen-
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cy, the activities performed show a significnt degree of harmoni-
sation. This aspect, however, does not indicate only that the ad-
ministrations of the Member States are able to properly interact
addressing aims, tools, means and procedures which are reasona-
bly comparable. This means also that there is a rural society with-
in all the huge area embraced by the Great Green Wall, which is
able to coordinate with the stimulus purported by the project.

3. The multilevel characteristics of the governance of the
Great Green WallConcerning the participation of the civil socie-
ty, firs observation on the fild show that we have: a) a remarkable
degree of self-representation by the middle level administration
of the executive projects developed by the National Agencies; b)
a remarkable degree of integration of the territorial administration
with the national agencies from one side and the local population
for the other side: this permits the local administration to enact
orders which are fully conforming to the aims of the executive
projects and are understood and respected by local populations; ¢)
a significnt degree of understanding of the aims and of the advan-
tages of the Great Green Wall by the heads of villages notwith-
standing deficts in the consulting process, which require the de-
velopment of adequate tools of communication; d) a noteworthy
level of catching up of the opportunities given by the Great Green
Wall by local populations, especially women, that see in this an
element for their emancipation: together with this we observe the
development of institutions, which are typical of the civil society,
such us agricultural cooperatives, as well as of groups of discus-
sion. Such levels of interdependence indicate that in the process
of development of the Great Green Wall we are in presence of a
process of multilevel governance oriented to transnational justice.
However, the fact that the preservation of the biosphere is a glob-
al goal and the development of equilibrated interconnections
within highly complex societies takes place because the equilibria
developed within the Great Green Wall show a shared perception
of justice, we may start considering such a project as addressed to
attain Global Justice.
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4. From participation to subsidiarity: a transnational citi-
zenship based upon valuesHowever, the complexity of the inte-
raction processes within the Great Green Wall requires strong
factors of aggregation, which may work on a permanent and last-
ing base with the time. A good contact with the social base,
which allows the people residing along the Great Green Wall a
proper calculation of the advantages related to their fully-fldged
participation has been highlighted by the civil servants working
on the territory and is beyond discussion. However, within the
process of development of the Great Green Wall we observe also
a process which permits the transformation of the participation to
subsidiarity. Such transformation takes place when we may ob-
serve a wide social involvement so as to justify the statement that
the civil society is driving the process. Such an involvement ap-
pears necessary to guarantee that the process of harmonisation of
the policy elements becomes driven by a significnt democratic
consensus and support.For this reason we shall look with interest
to an event that characterised the development of the Great Green
Wall in different leading experience, and namely the involvement
of youth. We observe a growing participation of African youth,
especially university students and young professionals which
gather from different different African countries, and, often with
personal significnt sacrifics, give their contribution for the com-
mon good. The importance of this contribution, which stems from
different African groups, is related with the fact that, as it is ad-
dressed to the common good, is a manifestation of a transnational
citizenship. Looking more deeply at this phenomenon we observe
that from the approach to the common good is related to the pro-
tection of the biosphere, which ranges beyond Africa. For this
reason the example of the Great Green Wall attracts young people
from many countries and is showing a significnt potential of in-
spiration for other countries not only inside but outside Africa.
However, the civil engagement of the African youth and their spi-
rit of service is highly consistent with African values.
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5. Outline for further refectionThe subsidiarity developed
by valued founded in African traditional culture, but able to in-
spire young people and reflction groups of other countries, shall
be also considered in the perspective of increasing the potential of
the parts of African societies, which recognise themselves in the
values and in the engagement connected with the Great Green
Wall. The development of a self-sustained approach of “Africa
for Africa” may prospect a new legal perspective addressed to
self-sustained ‘development law’ and not any more of "co-
operation for development “law”. Such a perspective requires a
constant interest to joining formal with informal learning, in a
way that the training of African young professionals may be ad-
dressed to match with the complexity of all the elements involved
in the Great Green Wall. The approach of the Great Green Wall
relates also to an economic model where labour is transformed
into value by means of processes which are not related with the
forced control of raw material markets and fial consumption mar-
kets. Therefore the approach of the Great Green Wall has an in-
trinsic potential to solve conflcts. For this reason further deepen-
ing of this paper should be related to the analysis of the potential
of the Great Green Wall to solve the regional conflcts in the Sahel
region, such as in Mali and in Darfur. Such an analysis would
give important elements permitting to determine the policy priori-
ties for the further development of the project.
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From 25™ to 29" November 2002, the first session of the
Working Group on People of African Descent was held in Gene-
va. At that session topics relating to People of African Descent
were extensively discussed. Among them was the topic which
much focused on identifying and defining People of African De-
cent as well as exploring how racial discrimination is manifested
in different parts of the world. In addressing matters relating to
People of African descent one must not forget to first and fore-
most clearly define the concept of racial discrimination.

According to Article I of the International Convention on
the Elimination of All Forms of Racial Discrimination, racial dis-
crimination is defined as “any distinction, exclusion, restriction or
preference based on race, colour, descent or national or ethnic
origin which has the purpose or effect of nullifying or impairing
the recognition or enjoyment or exercise, on equal footing of hu-
man rights and fundamental freedom in the political, economic,
social cultural or any other field of public life”".

Discrimination therefore in short can be said to be any un-
acceptable behaviour shown by an individual or a group of people
to an individual and/or group of people on the bases of their co-
lour, race, descent, etc. thereby infringing on their human rights

' UNOG News and Media; Committee on the Elimination of Racial Discrimi-
nation holds day of discussion on discrimination against People of African
Descent; 7 March 2011, URL: www.unog.ch/80256EDD006B9C2E/
(httpNewsByYear _en)/64948DE13A6D1033C125784C0068B4CB?
OpenDocument
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and fundamental freedom. Experience has established that many
of the people who suffer such acts of racial discrimination are
people of African descent.

Going back into history, we find out that People of Afri-
can descent have for centuries been victims of racism, racial dis-
crimination, enslavement and denial of their rights. So important
is the topic that the General assembly of the United Nations is
designating the period 2014 to 2023 as the International Decade
for People of African Descent”.

In many parts of the world and even on the African conti-
nent, African descent suffer the ordeal of being recognized as a
distinct group and their rights are often violated including the
denial of equal access to justice, reparations and protection under
the law.

People of African descent living in the African Diaspora,
for centuries were marginalized as part of the legacy of slavery
and colonialism. There is a growing consensus that racism and
racial discrimination have caused people of African descent to be
relegated in many aspects of public life, they have suffered exclu-
sion and poverty and are often “invisible” in official statistics.
There has been progress but the situation persists, to varying de-
grees, in many parts of the world”.

For almost four hundred years slave trade existed on the
African continent. That is from the 16 Century to the 19" cen-
tury when it was abolished. It was actually of two kinds: Euro-
pean and Arab Slave Trades. The European Slave Trade covered
the entire coast of West Africa from present day Senegal all the
way to Namibia. They were largely sent to the Western hemis-

> ENAR Shadow Report 2010/2011: Sweden, p.8. The incident took place on
18 April at Lund University, at a student gathering that portrayed the transat-
lantic slave trade by blackening students’ faces and tying ropes around their
necks, and then leading them to a hall for ’sale’ by a White ’slave trader’.

3 European Fundamental Rights Agency, EU-MIDIS: European Union Minori-
ties and Discrimination Survey. URL: http:/fra.europa.eu/fraWebsite/
eumidis/index_en.htm
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phere and a few numbers to Europe. The Arab slave trade on the
other hand drew slaves from the interior parts of West Africa,
East Africa and Parts of Southern Africa. They ended up in the
Middle East and some islands in the Indian Ocean.

It is estimated that a total of 2.13 million Africans were
exported to British Colonies in America and the West Indies at a
rate of 20,095 a year. By the year 1790 the total number of Afri-
cans Exported to the Western hemisphere by Europeans was at an
average of 74,000 a year’. From 1680 to 1920 about 800,000 Af-
ricans were exported to Jamaica alone. All these figures are ex-
clusive of those who died during the voyage and those who died
even before they set off.

Based on these facts one may therefore define People of
African Descent as the descents of Africans who were the victims
of the Transatlantic and sub-Saharan slave trade as well as the
Mediterranean slave tra”.

Defining ‘people of African descent’ is no easy task and
indeed various definitions and descriptions exist for different
group. The UN Working Group on people of African descent
proposed that: People of African descent may be defined as de-
scendants of the African victims of the trans-Atlantic and Medi-
terranean Sea slave trade. The group includes those of the sub-
Saharan slave trade.But personally I think this definition is not
complete. It does not cover those who are not descendants of the
trans-Atlantic slave trade, but still suffer from racial discrimina-
tion just for being African. Fox example descendants of African
migrants, or Africans leaving abroad who naturalize to become
citizens of another country®.

* GERI. URL: http://www.geriproject.org/, accessed 19 September 2011.

> See for instance: ENAR Shadow Report 2010/2011: Germany. P. 22; ENAR
Shadow Report 2010/2011: Malta, P. 21, ENAR Shadow Report 2010/2011:
Italy. P. 12.

% For the association’s activity report of 2010. URL: http:/fraubock.at/
download/tb/Taetigkeitsbericht 2010.pdf, accessed 23 August 2011.
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In the United States, the Civil War abolished slavery and
struck a great blow to racism. But racism itself wasn’t abolished.
On the contrary, just as racism was created to justify colonial sla-
very, racism as an ideology was refashioned. It now no longer
justified the enslavement of Blacks, but it justified second-class
status for Blacks as wage laborers and sharecroppers. Slavery
disappeared, but racism remained as a means to justify the en-
slavement of millions of people by the U.S and various European
powers’.

At the launch of a day of discussions on discrimination
faced by people of African descent, Anwar Kemal, Chair of the
UN Committee on Elimination of Racial Discrimination, noted
that throughout history, people of African descent had borne a
disproportionate impact of racial discrimination through greater
joblessness, physical insecurity, inadequate housing and health-
care, lower life expectancy, and many other disadvantages.

Women and children of African descent often suffer first
and most severely the effects of racism, sexism, caste and class
discrimination. Racism, sexism and class frequently form a trian-
gle of discrimination in which many women of colour are trapped
in their daily lives®.

Victims of caste discrimination suffer the imposition of
separate habitation, exclusion due to prohibitions of inter-dining
and inter-marriage, untouchability, discrimination and denial of
equal opportunity in public life.

Expressions of xenophobia — the rejection of outsiders —
are increasingly evident in all regions of the world. Governments
are devising more sophisticated ways of preventing would-be mi-
grants and asylum-seekers from reaching their territories. These

7 Community Service Society of New York press release, February 23, 2004.
URL: http://www.cssny.org/news/releases/2004 0223 .html

¥ The Russell Group represents 20 leading UK universities which are commit-
ted to maintain the best research, an outstanding teaching and learning expe-
rience and links with business and the public sector.
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policies made by such governments are designed to keep people
of color out of these countries and to control their population
growth. Politicians often use persons of African descent as a sca-
pegoat for domestic political and economic problems. There are
increasing incidents of hostility and violence towards foreigners,
whether legal migrants, undocumented workers, refugees, or asy-
lum-seekers. Undocumented migrants, particularly migrant wom-
en, are especially vulnerable. They have no recourse for redress
of any form of violence to which they are subjected.

In the United States for example, Black people remain
crowded into the lowest rungs of the ladder. That is, if they can
find work at all. While many of the basic industries that once em-
ployed Black people have closed down, study after study shows
employers to be more likely to hire a white person with a crimi-
nal record than a Black person without one, and 50 % more like-
ly to follow up on a resume with a “white-sounding” name than
an identical resume with a “Black-sounding” name’. In New
York City, the rate of unemployment for Black men is fully 48 %.

Brazil has a population of more than 190.7 million. With
47.7 per cent of the population identifying as white, 7.6 per cent
as “black” (preto), 43.1 per cent as “brown” (pardo), 1.1 per cent
as “yellow” and 0.4 per cent indigenous, the 2010 census reported
for the first time that Afro-Brazilians make up more than half of
the population (96,800,000 people)'®.

Despite making up more than half the country’s popula-
tion, Afro-Brazilian economic participation is only 20 per cent of
gross domestic product. Unemployment is 50 per cent higher
among Afro-Brazilians than European descendants and the aver-
age monthly income of European descendants nearly double that
of Afro-Brazilians. The life expectancy of Afro-Brazilians is only
66 years compared to 72 years for European descendants. Food

? Compulsory course in primary and secondary schools since the academic
year 2007/08.
' URL: www.carei.org
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security remains an issue for Afro-Brazilians; 43 per cent expe-
rienced food insecurity compared to 24 per cent of white Brazili-
ans. A total of 52 per cent of Afro-Brazilians lack housing with
adequate sanitation, compared to 28 per cent of European des-
cendants, and 26 per cent of Afro-Brazilians living in households
without running water, compared to 8 per cent of European des-
cendants'".

Afro-Brazilian women are three times more likely to die
in childbirth than white women, owing, in part, to low-quality
prenatal care. 90 per cent of those deaths could be preventable
with access to adequate health care. The root causes of high ma-
ternal mortality rates (MMR) include socio-economic, regional,
gender and racial disparities in health care. MMR is disproportio-
nately high in the north and north-east of Brazil, as high as 73 per
1,000 due to inequality in health-care provision'>. According to
the Ministry of Health, Afro-Brazilian women are 50 per cent
more likely to die of obstetric-related causes than white women.
They receive lower quality health-care services, including less
prenatal visits and when they do, less information is provided.

Migrant workers and refugees of African descent may ex-
perience multiple forms of discrimination on the grounds of their
ethnicity, social or economic status and nationality or immigra-
tion situation. Many of them come from Colombia, Haiti, Cuba or
African countries. They experience abuse related both to xeno-
phobia, owing to their status as foreigners, and to racism, owing
to their racial and ethnic origin. They often encounter barriers in
gaining employment. Many resort to precarious jobs in the infor-
mal sector, often in dangerous conditions, and are extremely vul-
nerable to abuse. For many of these migrants and refugees, access
to health services, education, housing and social security is also

" 'URL: http://www.humanrights.org.Iv/html/lv/aktual/publ/30477.html, ac-
cessed 10 August 2011

2 URL: http://'www.thenews.pl/1/10/Artykul/23675,%E2%80%98 Whites-
onlynightclubs-in-Warsaw
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restricted. Many are forced into informal and exploitative work
situations and are unable to seek protection or claim workers’
rights'.

Many women of African descent have to endure stressful
employment situations, working two or three jobs in order to
support their families as single mothers. This has adverse effects
upon their children, who do not have a parent present for most of
the day. Taking into account the educational level of women of
African descent, the prevailing differences in salaries between
men and women, the cost of childcare services and transportation
problems, employment is becoming unrewarding for many Afti-
can American women. So in this context, it may sometimes be
more attractive to receive social welfare than to work.

In Poland, Africans complain that they are paid less for
the same work carried out by Polish workers. Similarly in Malta,
anecdotal evidence indicates that African migrants are often paid
much less, and sometimes half of what their Maltese counterparts
are paid, for the same work. In Germany, recruitment agencies
make job application procedures extremely difficult for Afro-
Germans to advance further.

In Latvia, while most members of the African community
hold university diplomas, few were able to find a job relevant to
their educational level.

Based on the national Shadow Reports of the European
Network Against Racism, it is difficult to identify manifestations
of racism and racial discrimination in the field of healthcare that
are particular to people of African descent. One trend that
emerged, however, is that most manifestations impact this group
more severely than they do other groups. This includes problems
with accessing services, the quality of the services received, the
linguistic and cultural appropriateness of those services, receiving

"> European Fundamental Rights Agency, EU-MIDIS: European Union Minor-
ities and Discrimination Survey. URL: http:/fra.europa.eu/fraWebsite/
eumidis/index_en.htm
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rude treatment by other patients and medical personnel, as well as
lower health outcomes.

In the context of ethnic profiling, one’s appearance is a
critical factor. This results in people of African origin being par-
ticularly vulnerable in this context. Most national reports specifi-
cally indicate that people of African descent are among the
groups that suffer the most from ethnic profiling, discrimination
in the implementation of counter-terrorism policies, as well as
victimization in racially motivated crimes, including attacks on
their person and propertyM. People of African descent are clearly
at a disadvantage in the context of the criminal justice system.
This is evident by the cases of Blacks being subjugated to vi-
olence at clubs, such as in a university town in Estonia, and to
being four times more likely of being recorded and stored in a
criminal record data, as evident in the UK.

The factors that lead to poverty among people of African
descent is mainly structural. Discrimination are apparent in the
unequal access these groups have to basic services. People of
African descent are often disadvantaged, for example, in access
to education, health-care, markets, loans and technologyls.

The full exercise of human rights by people of African
descent depends significantly on their access to education which
is fundamental to human development. A combination of greater
access to education, completion of each phase of education and
higher-quality teaching is not only necessary to guarantee basic
social rights, but also has a positive effect on economic growth
and equity, by building up human capital, improving the health of
the population and strengthening society in general'®,

I think that social investment in childhood and youth as a
strategy to combat poverty, can help to prevent the continued ex-

'* GERI, http://www.geriproject.org/

' ENAR Shadow Report 2010/2011: Germany, p.22, ENAR Shadow Report
2010/2011: Malta, p. 21, ENAR Shadow Report 2010/2011: Italy, p.12

' For the association’s activity report of 2010. URL: http:/fraubock.at/
download/tb/Taetigkeitsbericht 2010.pdf
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clusion of a new generation of people of African descent from the
benefits of economic, social and human development.

The discrimination faced by people of African descent is
now receiving greater attention and as a result, Afro-descendant
groups have increasingly made their voices heard in the policy
process'’.

The impact of the 2001 World Conference against Racism
on people of African descent, particularly in the Latin American
and Caribbean region, was substantial. The World Conference
created a momentum that helped people of African descent to ar-
ticulate their concerns and rally support. Furthermore, it generat-
ed a movement advocating for the promotion and protection of
their human rights that has helped strengthen grassroots cam-
paigns around the world'®.

At the national level, many countries have amended their
constitutions to include clearer references to their multicultural
characters. Some States have created national institutions to pro-
mote racial equality. In some countries, legislation has been
adopted, which includes affirmative action policies for education,
targeted health programs and other initiatives of interest to people
of African descent.

Although these processes have resulted in more visibility
for people of African descent and to some extent have increased
their empowerment, there are still problems ensuring they are not
excluded from fully exercising their human rights. The current
global economic crisis which threatens to undermine access to
work, affordable food and housing, health care and education is a
serious risk to the situation of people of African descent, as well
as that of all marginalized and vulnerable groups.

7 “The Mark of a Criminal Record,” American Journal of Sociology, Volume
108, Number 5, March 2003, pp. 937-75.

'8 Community Service Society of New York press release, February 23, 2004.
URL: http://www.cssny.org/news/releases/2004 _0223.html
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3ALLUUTA NOJIMTUHECKUX TNMPAB
B A®OPUKAHCKOM CYAE MO NPABAM
YEJIOBEKA W HAPOOOB:
AENO «<MTUKUNA U APYTUE NPOTUB TAH3AHUN»

Bbykypy Kan-batucr

Mazucmpanm xagheopuvl mMexicOyHApoOHO20 Npasa
Poccutickozo ynueepcumema opyscowl Hapooos
117198 Poccus, Mocksa, yn. Mukiyxo-Maxaas, 13; bukurujb@mail.ru

JlaHHOEe JelI0 KacaeTcs 3aKOHOJATEIbHBIX IIOJIOKEHUI
O0benuHenHOM PecnyOnuku TaH3aHWUM, KOTOpBIE yCTaHaBIIMBa-
10T, YTO KaHAUJAThI, OAIIOTUPYIOIIHUECS B MECTHBIE OpTaHbl BJIa-
CTH, MapJIaMEHTCKHUE U TPE3UJIEHTCKUE BHIOOPHI, TOJIKHBI OBITh
YICHAMH 3apPETUCTPUPOBAHHON IOJIUTUYECKOM IMAPTUU U TEM Ca-
MBIM ObUT yCTaHOBJIEH 3aMpPET OTJACIbHBIM T'pak/laHaM BbIIBUTAaTh
CBOM KaHAMJATYypbl B KaueCTBE HE3aBUCUMBIX KaHAMAATOB. M3-
HavyaJbHO OBUIM TMOJAHBI JIBE KaJoObl, KOTOpPbIE COBMAANH IO
CyLIECTBY U OocHOBaHUsAM, BcaeacTBue yero ACITYH npunsin on-
penenenre 06 0OBEIUHEHNH M PACCMOTPEHUHM JAHHBIX Kajaol B
omHoM mporecce'. IIepBbiM 3asBuTeNeM SBISUTACH FOpHamaeckast
¢upma Tanranpuku u LlenTp mpas uenoBeka (Tanganyika Law
Society and Legal and Human Rights Centre), ocymecTBaustorye
CBOIO JI€ATENBHOCTh B TaH3aHUM, a BTOPHIM 3aABUTENIEM SBIISUICS
rpaxnanuH Tanzanuu, [lactop ognoit nepksu, Kpucrodpep Mrtu-
kuja. OTBETYMKOM IO JTaHHOMY Jeny siBisuiack OO0bennHeHHas
Pecniybnuka Tanzanusa. Heob6xoaumo oTmeTtutsh, uto TaH3aHUS
SIBJISICTCSI OJTHUM M3 HEMHOTHX TOCYJIapCTB, KOTOpPbIE paTU(HUIIN-
poanu [TpoTokon k AQpUKaHCKON XapTHUHU MIPaB YEJIOBEKa O CO3-
naHuu AQpUKaHCKOTO CyJaa Mo MpaBaM YejIOBeKa W HApOIOB U
CIeNalld CIEeUHUAJIbHBIE 3asBICHUS O MPU3HAHUU KOMIIETEHLIMH
ACITYH mo mpuHATHIO U PAaCCMOTPEHHIO KajloO, HEMOCPEICT-

' URL: http://www.african-court.org/en/images/documents/case/Order%20
for%20Joinder%20in%20Mtikila.pdf
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BEHHO MOJAHHBIX B CyJ I'paKJaHAMU U HENPABUTEIIbCTBEHHBIMHU
OopranuzanusaMu 0e3 mepBOHAYaJIbHOTO oOparieHus: B AQpukaH-
CKYI0 KOMUCCHIO 10 TpaBaM 4eJIOBEKa U HapOJOB.

Crnenyer oOpaTHTh BHHMaHHE Ha TO, KaK JaHHOE JEJO
OBLJIO PAaCCMOTPEHO Ha HallMOHAJILHOM ypoBHE. JKanoba MTuku-
JIBI Kacanack BOCbMOM nonpaBku kK Koncturynmuu O6beauHeHHON
Pecniy6nuku Tanzanuu. JlaHHas momnpaBka riacuia, 4To i y4a-
CTHS B TPE3UACHTCKUX, MApJaMEHTCKUX M MECTHBIX BBIOOpax
0001 KaHAUJAT AO0JDKEH OBITh YWIEHOM MOJUTHYECKON MapTHU U
JIOJKEH BBIJIBUTATHCS HTOU IMApTUEH.

B 1993 r. mactop Kpucrodep MTukuna moaan KOHCTUTY-
oHHy10 *anoO0y B BepxoBubsiit Cyn Tanzanum. lannoe neno
ObL10 3apeructpupoBano mog Ne 5 ot 1993 r. 06 ocnapuBaHuU
nomnpaBok K cT. 39, 67 u 77 Kouncturyuuun O6benunenHon Pec-
nyosmku Tanzanuu u K pazneny 39 3akoHa 0 BEIOOpaX MECTHBIX
opraHoB Biacti 1979 r., ¢ BHECEHUAMH MONPABOK K 3aKOHY No 7
oT 2002 r. B COOTBETCTBUH C BOCBMOM momnpaBkoid Kk KoHcTuty-
1MU. 3asBUTENb YTBEPXKIAJ, YTO JAaHHBIM 3aKOH O BHECEHUU U3-
MeHeHui B KoHcTUTy1MIO mpoTuBOopeunt camoit KoHcTuTyuu, u
IIO3TOMY IIPOCWJI BepXOBHBIN CyJ CTpaHbl IPU3HATL €0 HEACH-
CTBUTEJIBHBIM .

16 oktsa6ps 1994 1. B napiaaMeHT ObUT IPUHAT 3aKOHOIPO-
exT (oguHHaaaTas nmonpaska k Koncruryuu 3akonom Ne 34 ot
1994 r.) B nensix yCTaHOBJIEHUS 3alpeTa OTAEIbHBIM JIMIAaM BbI-
JIBUTaTh CBOU KaHIUAATYPhl CAMOCTOSATEIBHO B KAUECTBE HE3ABU-
CHUMBIX KaH/AWUJATOB B MPE3UACHTCKUE U MApIaMEHTCKUE BBHIOOPHI
0e3 y4acTusl B MOJIUTUYECKUX MaPTHUSIX.

24 oxtsa0ps 1994 r. BepxoBublii cyn Tanzanum BbIHEC
CBOE DEIICHHE MO JaHHOMY Jelly B IOJIb3y MCTHA MTHUKHIIBI U
YCTaHOBUJI, YTO HE3aBUCUMBbIE KaHIUAATYpPbl HA MPE3UIEHTCKUX,
napJaMeHTCKUX U MECTHBIX BbIOOpaxX pa3pelieHbl 3aKOHOM.

% In the High Court of Tanzania at Dodoma, Civil Case No. 5 of 1993, Rev.
Christopher Mtikila (Plaintiff) versus The Attorney General (Defendant), Rul-
ing, 27 October 1994.
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2 nexabps 1994 r. HanmonanbHas accamOuest TaHzaHuu
npuHsuta 3akoH (OauHHaAIaTas nomnpaska k Konerutyun 3ako-
HOM No 34 ot 1994 1.), HenbI0 KOTOPOTO SBIISIIOCH COXPAaHECHHE
M3HAYAJIBHOTO MOJI0KeHUsT KOHCTUTYLIMM ITyTeM BHECEHUS U3Me-
Henuii B cT. 21 (1) Koncrurynmun OOwneauHeHHOW PecmyOmuku
Tanzanuu. JlanHblii 3aKoH BCTynuia B cwity 17 sHBapst 1995 r. u
TE€M CaMbIM ITPOTUBOpeUmII pemeHnto Bepxosroro Cyna no nemy
Ne 501 1993 1.

B 2005 r. mactop Mtukwmia Kpucrodep moman uckoBoe
3asBieHue B BepxoBHbI cyn Tan3anuu nportus ['enepaibHOro
MIpOKypopa. B cBoeM 3asBIeHHH OH OCIapUBaeT KOHCTUTYLMOH-
HOCTh BHECEHHBIX M3MeHeHHH B cT. 39, 67 u 77 KoHcTUTyUHH
PecniyOnukn TaH3aHWM, COAEpKAIIMXCS B OJWHHAANATOW IIO-
npaske K Konctutynuun ot 1994 r. 5 mas 2006 r. BepxoBHbli Cy 1
TaH3aHMM BHOBb BBIHEC PEIICHME B MOJb3y HUCTILA, IOCTAHOBUB,
YTO OCIapUBaeMble IIOMPaBKU HAPYILIAIOT JIEMOKPATUYECKHE
MPUHLIUIIBI U JOKTPUHY O 0a30BbIX MPHUHIIMIIAX, 3aKPETIJICHHbIE B
Koncturynuu. Ilo nanHomy pemenuto BepxoBHbIN Cy1 npU3HAI
MIPaBOMEPHOCTh YYacTHSl HE3aBUCUMBIX KaHAWJATOB B MpE3H-
JIEHTCKUX, ApPJIAMEHTCKUX U MECTHBIX BbI6Oan3.

B 2009 r. I'enepanbnblii npokypop Tanzanum mnomain
aneJUBILIMOHHYI0 Kano0y Ha pemeHue BepxoBHOro cyaa B cyn
aMeJUBIMUOHHONM HMHCTAHIMHU. ANEUBIUOHHBIA CyJ IPHUHSI
OKOHUATEJIbHOE PELIEHUE 10 JAHHOMY JI€ly, HO HE B I1OJIb3Yy MCT-
na. B ceoem pemenun ot 17 uronsa 2010 r., aneyuisIuOHHBIN Cy 1T
orMmeHun peuienre BepxosHoro Cyaa ot 5 mas 2007 r., Tem ca-
MBIM 3allpeTHJl HE3aBHUCHUMBIM KaHAMJATaM OaJlJIOTHPOBATHCA B
MPE3UJICHTCKUE, MAPIaMEHTCKHE U MECTHbBIE BI:I6OpLI4.

* In the High Court of Tanzania (Dar es Salaam Main Registry) at Dar es Sa-
laam, Misc. Civil Cause No. 10 of 2005, Christopher Mtikila (Petitioner) ver-
sus The Attoreny (sic) General (Respondent), Judgment, 5 May 2006.

* The Court of Appeal of Tanzania at Dar es Salaam, Civil Appeal No. 45 of
2009 between The Honourable Attorney General (Appellant) and Reverend
Christopher Mtikila (Respondent)(Appeal from the Judgment of the High
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ATEeIAINOHHBIN CyJ] TOCTAHOBWJI, YTO JI€JI0 ObUIO MOJH-
TUYECKUM, U TIOATOMY MOXET OBITh peleHo mapiameHToM. [lap-
JAMEHT TOrJla WHULMHMPOBAJ KOHCYJbTATHBHBIM MpoOLECC, Ha-
[IPaBJICHHBIM Ha IOJIyYEHUE MHEHUM IpakaaH TaH3aHUU IO II0-
BOJIy BO3MOKHOTO HM3MeHEeHHUs KOoHCTHTyluu, HO He ObUIO KOH-
KpPETHOTO PEIIEHUS.

14 wrons 2013 r. AbpukaHcKkuii cyj 1o mpaBaM 4esioBeKa
Y HapoJ0OB BBIHEC PELIECHHE IO JAAHHOMY J€y, U CYJIbU €IUHO-
IJIACHO MPU3HAIH, YTO 3anpeT TaH3aHUM HE3aBUCUMBIM KaHIH]1a-
TaM CaMOCTOSATENIBHO OAJUIOTHPOBATHCS B MApIaMEHTCKUE U Ipe-
3UJICHTCKUE BBIOOpHI HapymaeT cT. 2, 3, 10 u 13 (1) Adpukan-
CKOH XapTuu IIpaB 4esoBeKa U HaponaoB. B 3akmouenun Cyn Bbl-
HEC pellIeHUE B N0JIb3y MTuKWIbl. B JaHHOM pelieHnu B IepBbId
pa3 ACITUH paccmotpern BOpoc 0 BO3MEIIEHHH yiepoa.

Kpucrohep MTukmia yTBep)Kaan, 4ToO 3ampeT Ha camo-
BBIJIBKCHHE HE3aBHCHUMBIX KaHIUIATOB MPUBET €ro K HeoO0Xo-
JUMOCTH MPUCOEIUHATHCSA K APYrod MOJUTUYECKON MapTHUU IS
y4acTHsi B BBIOOPAx, a MO3KE CO3/1a] CBOIO COOCTBEHHYIO MOJIH-
TAYECKYIO MapTuto. OH yTBEp>KJajl, YTO JaHHBIN 3alpeT BBIHYX-
Jlall €ro 00paIaThCs B CyA Ul 3alIUThl U BOCCTAHOBIICHHS CBOMX
HapyILICHHBIX MOJIUTUYECKUX MpaB. B cBoem 3asdBlIeHMHM OH IO-
TpeOOoBaJ BO3MEIIECHUS M3JIEPKEK U 3aTpaT, BKIIOYAs CPEACTBa,
3aTpayeHHbIE JUIsl CO3/IaHUs CBOEH MOJUTUYECKOM MapTUH U yYa-
CTHS B BBIOOpAX, a TakKe cyAeOHbIE H3/IEPKKHU Ha HALIMOHATBHOM
ypoBHe U B ACITYH. ITo ero MHEHHIO, BCE 3TH 3aTPaThl U PaCX0-
Ibl COCTaBISUIM 00IIyro cymmy 4 168 667 363 Tan3zaHUIICKHX
mUTMHTOB (okos1o0 2,5 mutH o, CIIIA). bonee Toro, on motpe-
OoBaJI BO3MEIICHUS 3aTPaT JCHEKHBIX CPEJICTB, KOTOPhIE OH TLIa-
TUJI IOPUCTaM B XOJ€ CYIeOHBIX pa3OupaTeNbCTB Ha CyMMY
60 250 non. CIIA.

Mrtukuna taxke noTpeboBall BO3MELIEHUS MOPAIbHOIO
yiep0a, MPUYMHEHHOTO B pe3yJIbTaTe CTpecca W JIEHCTBHU TO-

Court of Tanzania at Dar es Salaam dated the 5th day of May, 2006 in Misc.
Civil Cause No. 10 of 2005), Judgment of the Court, 17 June 2010.
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JUIUY TIPU IPOBEJCHUH 00bICKA, U MOTEPU BO3MOKHOCTH Y4acT-
BOBATh B YIPABJICHUH JIeIaMU CBOeH cTpanbl. O0mas cymma, Ko-
TOpOil OH MoTpeboBal 3a BO3MEIIEHHE MOpajIbHOro yiiepba co-
craBmwia 831 322 637 TaH3aHUUCKUX [IWLIMHTOB (IPUMEPHO
500 000 $).

B nmononHeHume kK cBOMM TpeOOBAHUSAM O BO3MEIECHUH
yOBITKOB, 3aTpaT U pacxoaoB Mtukuia takxke npocus CyJ ycTa-
HOBUTb CPOKHM B OTHOLIEHUM TaH3aHUM ISl UCIOJHEHUS pellie-
Hus Cyna, a Takke uyToObl TaH3aHUS KaXKIble TpU Mecsla Ipe-
nocrasisiia Cyly OTYET O BBIIIOJHEHUH JAHHOTO PEIIEHUS.

Tanzanus ocnapuBaia TpeOOBaHUs 110 OBOAY penapanuu
MTHUKWIIBI, CCBITASICh HA TO, YTO BOMPOC O HapymieHuu Adpukan-
CKOM XapTHUH IpaB Y€JIOBEKAa U HApOJOB HE BO3HUKAJI HA MOMEHT,
KOI'Zla OH BBIJBHUIaJ CBOIO KaHAWJATYpy B KaueCTBE HE3aBUCHUMO-
ro KaHaujaara. ['ocy1apcTBO-OTBETUHK yTBEPKAAIO, YTO JAHHBIN
BONPOC O HApYUICHUU TOJOKEHUH AQpPUKAHCKOW XapTHH IpaB
YeJI0BEKa U HApOJOB BO3HUK TOJBKO ITOCJIE TOrO, KaK €My OTKa-
3QJIM B PETUCTPALMU €r0 MOJUTUYECKOW NapTuu. TaH3aHus 3as-
BHJIa O TOM, YTO OTKa3 MTHKuWJIE B PETHCTPALlUU €ro MOJUTHYE-
CKOM mapTuu ObUI OCHOBAaH HA TOM, YTO €ro MapTHUs He oTBevasa
3aKOHO/ATEIbHBIM TPEOOBAHUSM, MPEIBABISIEMBIM KO BCEM IIO-
JUTUYECKUM TApPTHUSIM M, CJIEI0BATEIBLHO, HE MOXKET YTBEPKIaTh,
YTO OBLI JIUIIEH BO3MOXKHOCTH y4acTBOBAaTh B JleJlax rOCyJapcTBa
FII TIPHHYKICH K BCTYIUICHHIO B IIOMHTHYCCKYIO TAPTHIO .

Kpowme Ttoro, Tanzanus 3asBusia, 4To MOCKOJIbKY MTHKHUIIE
He coOII0/IaN TOJI0KEHUS 3aKOHA O BHIOOpax M TpeOOBaHUS KOH-
CTUTYIIMH, OH HE MOXET TpeOoBaTh Bo3MemieHus ymiepba. Ilo
MHEHHIO OTBETUMKA, BO3MEILIEHHE YIIepOa MOKHO OCYIIECTBISATh
TOJIBKO 32 HapyIlIEHHE 3aKOHHBIX MPaB, U MOCKOJbKY €ro JIeHcT-
BUS IPOTHUBOPEUYWJIN JIEHCTBOBABLUIEMY 3aKOHOJATENbCTBY B

> Pemenne ACIIYH mno gmemy Ne 009/2011 — 011/2011. URL:
http://www.african-court.org/en/images/documents/Court/Cases/Judgment/
Judgment%20Application%20009-011-2011%20Rev%20Christopher%20
Mtikila%20v.%20Tanzania.pdf
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CTpaHe, OH He MMeeT MpaBo TpeOOBaTh BO3MEIIEHUS MPUYMHEH-
HOTO Bpeja.

MsI cunTaeM, 4To JaHHOE OOOCHOBAaHUE OTKa3a B BO3Me-
[IEHUU TPUYMHEHHOTO BPE/Ia SIBJISCTCS YaCTHYHO HEBEPHBIM, I10-
CKOJIBKY IIPHUHATBIA 3aKOH MOKET ObITh HECIpaBeUIMBBIM U Ha-
pyliaTh mpaBa 4eJoBEKa, MOCKOJIbKY B Ka)KOM 3aKOHE 3aKperl-
JIEHbI ONPE/ICTICHHbIE HHTEPECHI.

I'ocynapcTBO-0TBETUHK TaKKe YTBEPXKAAI0, 4TO TpeOoBa-
HUST MTUKHMIIBI OTHOCHTEIBHO MOpPAJIBHOrO yIiepba M IMOTepH
BO3MOXKHOCTH YYacTBOBaTb B TOCYIApCTBEHHBIX Jefax ObLIH
npeyBenudeHsl. B noanepxky storo TaH3aHus 3asBUIIa, 4TO IO-
Teps BO3MOXHOCTH Y4acTBOBAaTh B I'OCYJIapPCTBEHHBIX JIENax IoO-
CyJlapcTBa BBI3BAHA «PA3HOOOpA3HBIMU M HEIPEICKA3yEeMbIMU
HNOJUTUYECKHMH, COLMATBHBIMM M 3KOHOMUYECKMMH (hakTopa-
MU» U 4TO MTHKMIAa JOOPOBOJIBHO YYacTBOBAJI B Pa3HbIX MOJIU-
TUYECKUX MapTHsIX U Mporeccax 6e3 npuHyxaenus. Kpome Toro,
rocyJ1JapCTBO-OTBETUYMK 3asBHJIO, YTO IPEIyCMOTPEHHAas CyMMma
25 000 TaH3aHMHCKMX IIWUIMHIOB Ui IPEIBAPUTEIBHON peru-
CTpaluy naptuu OblIa ocriopeHa MTUKUIION Torja, Kak OH J10JI-
eH ObLI cOONII0aTh 3aKOHHYIO MPOLEAYPY PETHUCTpaluu map-
THUH, U, CIIEJJOBATEJIbHO, 3Ta MOTEPsl y4aCTBOBATh B BEIOOpaxX MOT-
7a OBITh MPEOJI0JICHA, TAK KaK 3TO OBUIO TpeOOBaHHE 3aKOHA.

TaH3aHus nmpu3HanIa, YTO NEPECMOTP KOHCTUTYLIMHU SIBIIS-
eTcsd JOCTaTOYHBIM CHOCOOOM BO3MEIICHUS HEMaTepUaTbHOTO
yiepOa. TaH3aHMs Takke yTBEpXkKJAana, 4YTO pacxXoJbl U U3AEPK-
K{, BO3MEUICHUsI KOTOpPbIX TpeOyer MTukuiIa, ObUIM MpeyBeu-
YeHbl. OJTO O03HA4ajo, YTO PACXOJbl, CBS3aHHBIE C Y4YacTHEM
MTuKHIBI B IPEABBIOOPHOM aruTanuu U B MPE3UACHTCKUX BBIOO-
pax B KadyecTBE HE3aBUCHUMOIO KaHAWAATA TAaKXKe HE JIOJIKHBI
ObITh BO3MEILEHBI, TaK Kak TaH3aHUS HE MO3BOJMJIA HE3aBHUCH-
MBIM KaHAMJaTaM y4acTBOBaTh B BEIOOpaXx.

TaH3aHus nanee roBopuiia O TOM, YTO MOJYUYCHHBIE 10X0-
JIbl ¥ COBEPLICHHBIE pacXo/ibl MTUKNIIBI HE COOTBETCTBOBAIHU 3a-
KOHY O MOJUTUYECKHX MapTusiX M 3aKoHy O (hMHAHCUPOBAHUHU
BbIOOPOB, a TaKKe «IIPUIYMaHbl U NpeyBeIUUYeHb». B cBs3M C
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TUM TOCYIapcTBO-0TBeTYMK mpocuyio Cyxa, uyToObl emy Oblia
MpPEA0CTaBIIEHa JIOCTATOYHAss BO3MOXKHOCTb OCIIOPUTH U IPOBE-
PUThH TOCTOBEPHOCTh U NPABOMEPHOCTh ITUX PACXOJ0B, KOTOPBIX
3asiBUTEIb TPeOyeT BOZMECTHUTD.

Tan3zanus Takke yTBepkJana, 4ro TpeOoBaHUsT MTHUKUIIBI
JUTSL BO3MEIICHHS PACXOJIOB B CBSI3U C CYJICOHBIM pa3OupaTeIbCT-
BOM Ha HAIIMOHAJIbBHOM YPOBHE NPOTHMBOPEYMT MPABUIY CyAa,
COTJIACHO KOTOPOMY Kak/las CTOPOHA HECET CBOM COOCTBEHHBIE
pacxonpl. TaH3aHus oTmeTwna, 4To MTHKWIE HE YIaaoCh MOJ-
POOHO PaCKPBITh CBOU PACXOAbl WM MPEJOCTABUTH JOKA3aTElh-
cTBa. ['0Cy1apCcTBO-OTBETUMK YTBEPKIATI0, YTO, MOCKOJIbKY Ha-
[IMOHANIFHBINA CyJ] HE Ha3HAYal KOMIICHCAIIUIO CYJIEOHBIX U3Iep-
xek, ACITYH ne nmomxeH Ha3HayaTh 3Ty KOMIIEHCAIMIO, IMO-
CKOJIBKY 3TO MOYET YUIEMJISITh IOPUCIUKIIUIO HAITMOHAJIBHBIX CY-
noB. TaH3aHMs TakKe OCIMAPUBAET MPETEH3MM MTHKWIBL IS
BO3MEIICHHS CYIEeOHBIX PACXOMIOB IMPH PACCMOTPEHUHU Jena B
ACIIY, ccpimasck Ha TO, 4TO MTHKHIIA MOJIB30BajICA OecIIaTHOM
IOPUINYECKON TTOMOLIBIO.

B otBeT MTHKMIIa yTBEpKaJl, YTO 3aTpaThl Ha CO3JaHUE
CBOEH IOJIUTUYECKOM NapTUM U IOCIEAYIOIIHE PacXOdbl Ha €€
oOecrieyeHre ObUTM BBI3BAHbI MUCKIIOUHUTEIBHO 3ampeToM TaH3a-
HUM Ha HE3aBUCHMBIX KAHAMJIATOB, YTO SIBJISETCS HApYIICHUEM
AdpukaHckoii xapTuH TpaB 4YeloBeKa W HapogaoB. OH yTBep-
JKAall, YTO OOpaIleHUE B CY/]I SIBJSLIOCH €CTECTBEHHBIM CIIEACTBH-
€M 3aIpeTa Ha HE3aBUCUMBIX KaHIUAATOB U UTO MPETEH3HH, CBA-
3aHHBIE C CTPECCOM M MOPAaJIbHBIM YIIEPOOM, SIBISIFOTCS BOIPO-
COM 3/IpaBOro CMBICJIA, IOCKOJIbKY CO3JaHUE MOJIUTHYECKOM map-
TUU U TIPOBEACHHUE MPEABLIOOPHBIX KaMIIaHU MOTPeOOBaIO MOJ-
HOro pabovyero BpeMEHU M MOMEIaIo €My 3aHUMAaThCs APYTUMU
BAKHBIMU JIeJIaMU, B YACTHOCTH MCIIOJIHEHUEM CBOMX PEIUTHO3-
HBIX 00s3aHHOCTEH.

Uro KacaeTcs MpeTeH3ui AJis1 BO3MELIECHHUS 3aTpaT Ha OKa-
3aHHYI0 €My IOPHIMYECKYIO IMOMOIIb B Cy/IeOHOM pa3Oupareib-
cTBe, MTHKMIA YTBEpKIal, YTO PACXOJbI JIOJDKHBI OBITH BO3JIO-
*eHbl Ha TaH3aHNI0, TaK KaK JaHHOE rOCY1apCTBO AOJKHO HECTH
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OTBETCTBEHHOCTH 32 HapylIECHUE MOJ0KeHNH AdprkaHCKON Xap-
TUU TIpaB YeJIOBEKa M HAPOJOB, B YACTHOCTH, C TOTO MOMECHTA,
Korja ero TpeOoBaHHE O MPEJOCTaBICHUH MPABOBOM MOMOIIU
emy Obuio oTkazaHo. O TpeboBan, ytoObl ACITYH HazHauan
ONpEIEICHHbI CPOK B TE€UEHHE, KOTOporo TaH3aHus AOJKHA
MPUBECTH KOHCTUTYIIMIO B COOTBETCTBHH C pemieHueM Cyna u
AdpukaHckoi XapTHei mpaB YeIOBEeKa U HApOIOB.

B pesynbrate paccmorpenus nganHoro aena, Cyn ycraHo-
BUJI, YTO CYLIECTBYeT (DyHAAMEHTaJIbHBIA MPHUHIMII MEXKIyHa-
POJHOTO TIpaBa, COTJIACHO KOTOPOMY HapyIICHHUE MEXTyHapO-
HOro 00s3aTeNbCTBA MPUYHMHSIET Bpel, U TEM CaMblM BO3HUKAET
0053aTeNLCTBO 00ECTICYUTh aJIEKBATHYIO KOMIICHCAIMIO, U YTO
3TOT TpHUHIUN oTpakeH B cT. 27 (1) [IpoTokona k Adpukanckoit
XapTUU 0 co3aHuu AQPUKAHCKOTO Cy/a MO MpaBaM YeJIOBEKa U
HapOJIOB.

Uro kacaercs mMaTepUaNbHOTO yiiepOa, Cyl MpU3HAI Cy-
NeOHYI0 TIPaKTUKY AQpPHUKAHCKOW KOMHCCHU TIO TpaBaM 4YelIOBe-
ka 1 HapoaoB (Komuccust), cornmacHo KOTOpoil rocy1apcTBoO, KO-
TOPOE HAPYIIWJIO TpaBa, 3aKperieHHbIe B A(QPUKAHCKON XapTHH
IIpaB YeJIOBEKa U HAPOJOB JOJDKHO MPHHITH MEPHI MO odecreye-
HUIO BOCCTAaHOBJICHUS IMPaB KEPTB, BKIIIOUAsl PECTUTYIIUIO U KOM-
nencammio’. Oxuako ACITYH yKasaj, 4yTo B TO BpeMsa Kak Ko-
MUCCHS TIPU3HAJIA MPaBO KEPTB Ha KOMIIEHCAIMIO, OHA HE OIpe-
Jenuna, Kakue GakTopbl ¥ 00CTOATEIHCTBA TOCYIAPCTBAM CIICITY-
€T MPUHUMATh BO BHUMaHUE IPU OLEHKE HaJyIexkKalled KOMIIeH-
CaIy, XOTs OHAa OTMETHWJIA, YTO TOCYAAapCTBO JOKHO KOMIICH-
CUPOBaTh >KEPTBE 3a MBITKU U TPABMbL, OT KOTOPBIX IMOCIIETHSS
MOCTpajiajia B COOTBETCTBUU C MEKIYHAPOIHBIMH CTaHIAPTAMHU U
o0ecrnevynTh BBIIUIATy KOMIIEHCAMOHHOTO mocobus. Cya Takxke
MOCMOTPEN MPaKTUKy Me)aMepUKaHCKOTO Cyna MO MpaBaM 4e-

% Consolidated communications 279/03 and 296/05 Sudan Human Rights Or-
ganisation and Centre on Housing Rights and Evictions (COHRE) v Sudan
Twenty Eight Activity Report: November 2009 — May 2010paragraph 229(d).
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noBeka (MACIIY) u oOHapyxuJj1, 9TO OBUIH CITydad MO MaTepH-
ANBHOI KOMIICHCAIIMH IPUYHHEHHOTO BPea .

Cyn otmerus, uto MTHKUIA NpEeACTaBUI MaTepUabl O
pacxojax M yObITKax, HO MOCTAHOBHWJI, YTO B HUX HET JOCTaTO4-
HBIX 3JIEMEHTOB JOKa3bIBaHUs, KOTOPbIE MOIJIA MO3BOJIUTh yCTa-
HOBHUTb, YTO 3TH IOBPEKICHMSI HENOCPEICTBEHHO BO3HUKIU B
pe3ynbrate ()aKTOB 3TOro Jeja M HapylIeHUH rocyAapCTBOM-
OTBETYMKOM AQPUKAHCKON XapTUU TpaB YeJIOBEKa U HAPOJIOB.
Cyn Taxxke OTMETHII, 4TO MTHKHMIIa H3HAYaJIbHO TOBOPUII, YTO OH
IIPEJICTAaBUT JI0KA3aTelNbCTBA BO BpPEMs CIYLIAHUS U HE CMOT
MIPEACTABUTh 3TU JI0KA3aTEIbCTBA B IMHUCBMEHHBIX MaTepHaNIax
WIM TIOKa3aTh KaKHe-TMO0O KBUTAHIIMM B MOJICPKKY CBOHMX Ipe-
ten3uil. CnenoBarenbHo, ACITYH yctaHOBUI OTCYTCTBHE JTOKa-
3aTeNIbCTB, YTOOBI JOKa3aTh NPUYMHHYIO CBsI3b (causal nexus)
Mexay ¢akraMu Jena, ACMCTBUSIMHM TOCyJapCTBa-OTBETYMKA U
pacxogamMu M yObITKaMHM, 3asBICHHBIMH MTuKmioi. B cBs3u ¢
stuM ACITYH oTtkmonun tpeboBanuss MTHUKWIBI IO BO3MEIIEHUIO
MaTepUaIbHOro yIepoa.

Cyn npuinen K BbIBOLY O TOM, YTO HETOCTATOYHO TOJBKO
JI0Ka3aTh, 4YTO FOCYAapCTBO HAPYLIWIO OJHO M3 IIOJIOKEHUN Xap-
TUH, TaKKe HEOOXOAMMO J0Ka3aTh MPUUYUHEHHBIN yiiepo, U 4To,
B IIPUHLUIIE, HAIMYNE HAPYLICHUN ITOJIOKEHUN XapTUH caMo 110
cebe HeJ0CTaTOYHO, YTOOBI YCTAHOBUTH MaTepUaIbHBINA yIIIepO.

Yro xacaercsi mopainbHOro Bpena, CyJ HalmOMHHI, YTO
MOpajbHBIN yIepO He sBISeTCs YyIepOoM, MOBIEKIIUM 3KOHO-
MHUYECKHE MOTEPH, HO BKJIIOYAET B ceOs CTpajiaHUs U MepeKuBa-
HUs, NPUYMHEHHBIE MOTEPHEBIIEMY, SMOLIMOHAIBHOE PACCTPOM-
CTBO YJIEHOB €r0 CEMbM M HEMaTEpUaAJIbHbIE U3MEHEHUS B YCJIO-
BUSIX JKU3HU IOTeprneBuIero U cembu. CyJl BHOBb HAIlOMHHUI O
npaBoBoi mpakTuke Adpukanckoir Komuccun no mpasam ueno-
BEKa M HAPOJOB MO KOMIIEHCAIMH 3a IIBITKU U TPABMBI, & TAKXKE O

7 Pemenne MexaMepUKaHCKOro Cya 10 TpaBaM delioBeKa mo ey bamaka-
Benackec npotus ['Baremansl. Inter-American Court of Human Rights v. Gua-
temala. Judgment of 25 November 2000. SeriesC. N 70 (Merits).
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pakTHKe MekaMepuKaHCKOTo cyja Mo MpaBaM 4yeloBeKa, KOTO-
pBIN YCTAaHOBWII, YTO HEMAaTEepPHAIIbHBIE YOBITKA MOTYT BKJIFOYATh
B ce0sl CTpaJaHUs U PacCTPONUCTBO, MPUUUHEHHBIE HEMOCPEACT-
BEHHO JKEpPTBE U ero OJM3KUM POJICTBEHHUKAM, a TaKKe YXY/IIIIe-
HUE IIEHHOCTEH, KOTOpble OYeHb 3HAUMMBI JUISl HUX, a TaKKe U3-
MEHEHUS HeMaTepHalbHOTO XapaKTepa B YCIOBHSIX >KU3HH TIO-
TepreBiiero uiau ero ceMbu. Cyj Takke MOCMOTpEN MPaKTUKY
EBpomnelickoro cyna no npasam uyenoseka (ECIIY) o npucyxne-
HUU KOMIIEHCAIIMM MOpPAJbHOIO Bpea, KOTOPbIH OTMETUJI, YTO
MOpaJbHBIN yiepd MOXKET BKIOUYaTh B ceOs OONMU M cTpajaHus,
MyY€HUsI M TOTepro Bo3MOkHOCTH, HO ACIIYH otrmerun, 4ro
TpeOOBaHUS MO0 BO3MEUICHUIO TAaHHOTO BUA yiiepoa ObLIN YI0B-
JIETBOPEHBI B HEKOTOPBIX CIIydasx, B TO BpeMs Kak B JIPYTUX CITy-
yasix ECITY B aToM oTKazascs.

Cyn ycTaHOBUII, YTO B JaHHOM ciiyyae MTHUKHIIKa HE CMOT
MPEACTaBUTH J10KA3aTEIbCTBA B YTBEP)KIEHUE, UTO HEMOCPEICT-
BEHHOU NMPUYMHON y1epda B pa3Mepe yKa3aHHOW CYMMBI B CBOCH
kKanoOe SBISUTNCH 