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THE ROLE OF KENYA’S DIPLOMACY  
IN RESOLVING CHALLENGES AND THREATS  

IN THE HORN OF AFRICA1
 

 
Dr. Paul K. Kurgat,  

PhD, Department of History, Political Science and Public  

Administration, Moi University, Kenya 

Dr. Alice J. Kurgat,  

PhD, Department of Development Studies,  

Moi University, Kenya 

 
Kenya’s diplomacy is based on her foreign policy prin-

ciples that include: respect for sovereignty and territorial integrity 
of other states and preservation of national security; good neigh-
borliness; war against colonialism and racial discrimination; Pan-
Africanism and national integration. In resolving challenges and 
threats in the Horn of Africa, Kenya bases its actions on its con-
stitution, UN / AU / IGAD charters, protocols and agreements. 

UN and Regional Arrangements in the Maintenance of In-

ternational Peace and Security. 

The Architects of the United Nations accorded a promi-
nent place for regional arrangements. Chapter VIII of the Charter 
is devoted to peace and security roles of regional arrangements 
while Chapter VI Article 33(1) speaks of “resort to regional 
agencies as an option for parties to a dispute,” and Chapter VII, 
Article 47 (4) notes that the military staff committee “after con-
sultation with regional agencies.” The responsibility of the Inter-
national Community, through the United Nations is underscored 
to use appropriate diplomatic, humanitarian and other peaceful 
means. 

Chapter VIII, Article 52(2), requires settlement of local 
disputes through regional arrangements before referring them to 

                                                            
1 The views expressed in this article are purely those of the authors. For the 
purpose of this article, the Horn of Africa articulating regional issues on their 
profession capacities as researchers and scholars. 
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the Security Council. However, Article 53(1) cautions that, “no 
enforcement action shall be taken without the authorization of the 
Security Council.” Article 54 states that Security Council shall be 
fully informed of undertaken or contemplated activities. The pro-
visions of Chapter VII require working relationships among glob-
al, regional and sub-regional organizations for prevention and 
protection purposes. While decision-making at each level rein-
forces the political legitimacy development of regional and sub-
regional arrangements differ in terms of their space, capacity, au-
thority, interests and experiences2. There are three strategic pillars 
in realizing the responsibility of protection as follows: protection 
responsibilities of the state; International assistance and capacity-
building; timely and decisive response. The states are supposed to 
institutionalize and societies internalize the principles of protec-
tion in a purposeful and sustainable manner. These are reflected 
in the legislation, policies, attitudes and institutional capacities. In 
partnership are academia, private sector, media, legislature, cler-
ics and NGO’s. The academia is expected to contribute new ideas 
and knowledge. On the other hand the UN/International commu-
nity provide capacity-building, development of norms, standards, 
support institutions that promote tolerance, transparency, accoun-
tability and management of diversity3. The same structures are 
reflected in other continental organizations like African Union. 

African Union’s Peace and Security Architecture. 

The African Union Security architecture is based on the 
parameters of UN Charter and other UNGA resolutions to estab-
lish several security organs. These organs include: Regional Eco-
nomic Communities (RECs), Regional mechanisms in the opera-
tionalization of the African Peace and Security Council (PSC), 
the Continental Early Warning System (CEWs), the African 

                                                            
2 Charter of the United Nations. URL: http://www.un.org/en/documents/ 
charter/chapter1.shtml 03-Apr-14 
3 Jean Ping H.E. Africa Peace and Security Architect (APSA) 2010 Assess-
ment study, Zanzibar, Tanzania, 4–10 November, 2010. 
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Stand-by Force (ASF), the panel of the wise and peaceful fund. 
The buildup of all these institutions has made progress in opera-
tional readiness4. The AU Peace and Security Council (PSC) acts 
as a collective security and early warning instrument for timely 
and efficient response to both existing and emerging conflict and 
crisis situations in Africa. This arrangement is in line with the UN 
declaration on the maintenance of international peace and securi-
ty and its guideline on regional and sub-regional authority in the 
Horn of Africa following in the guidelines and footsteps of the 
UN and AU have also developed and implemented regional secu-
rity regime5  

Kenya’s Diplomacy and Resolution of Challenges and 

Threats. 

Kenya is the founding member of IGAD in 1986, and 
signed an amendment to its charter from an authority dealing with 
draught IGADD to a broader IGAD which deals with issues of 
security, multilateral relations and development on 21/3/1996. 
Kenya is a supporter of Somali peace process and the Transitional 
Federal Government (TFG) through African Union Mission to 
Somali (AMISOM). Kenya is a member to the Assembly of 
Heads of State and governments the supreme policy making or-
gan that determines the objectives, guidelines and programmes. 

IGAD approaches the Horn of Africa as a regional securi-
ty complex with intertwined and interdependent security con-
cerns6. In these countries the patterns of friendship and antagon-

                                                            
4 Charter of the United Nations 
5 Declaration on the Enhancement of Cooperation between the United Nations 
and Regional Arrangements or Agencies in the Maintenance of International 
peace and security-UNGA A/RES/49/57, 9 December, 1994. See also UN 
General Assembly Security Council, The role of regional and sub-regional 
arrangements in implementing responsibility to protect. A/65/877-5/2011/393 
of 27 June, 2011. 
6 Healy Sally, Lost opportunities in the Horn of Africa. How can conflicts con-
nect and peace Agreements unravel, A Horn of Africa Group Report, Chatham 
House, Royal Institute of International Affairs, 2008. . 42. 
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ism are shaped by multiplicity of factors that include: ideological 
orientation, suspension & fear, cross-border ethnic distribution, 
territorial disputes, expectations, trade, population, literacy levels 
of development and disintegration of nation state7. It was against 
this background that in 1996, Kenya, Djibouti, Eritrea, Ethiopia, 
Somalia, Sudan and Uganda established IGAD formed IGADD. 

In 2003 IGAD Heads of state and government entrusted 
the secretariat the task to draw a regional peace and security. 
Kenya’s diplomatic role in resolving challenges and threats in the 
Horn of Africa is traced from here. 

In July 2007, Kenya organized an IGAD conference in 
Mombasa city in which thematic issues were identified for re-
search, mediation support and facilitation of IGAD peace and se-
curity division8. From the thematic issues also emerged three stra-
tegic action priorities categorized as: Protocol on conflict preven-
tion, management and resolution; Protocol on demobilization and 
disarmament; Protocol on Non-Aggression. 

Mediation Support Unit (MSU) and framework track II / 
preventive diplomacy. 

IGAD – Parliamentary Union (IGAD-IPU). 
Establishment of institutional frameworks to combat-

terrorism, money laundering, trafficking in humans, drugs, small 
arms, piracy, cyber-crime and intellectual property related crimes 
and promotion of security sector reforms (SSR). 

Development and promotion of institutions, infrastructure 
and capacity for disaster prevention, protocol on shared water re-
sources, transit corridors and ratification of AU conventions9. 
However, there are several challenges to peace and security in the 
Horn of Africa that include: instability in some member states, 

                                                            
7 Barry Buzan and Ole Waever, Regions and Powers: The Structure of Interna-
tional Security, Cambridge, Cambridge University press, 2003. . 230–243. 
8 IGAD Conference, Mombasa, Kenya, 2007. 
9 Kritian Coates Ulrichsen, The Geopolitics of Insecurity in the Horn of Africa 
and the Arabian Peninsula, Middle East policy council, volume XVIII, number 
2, 2011. 
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intrastate conflicts spilling over across borders, dependency on 
donor funding and harmonization of state policies on security & 
foreign policy and the development of IGAD common security 
and foreign policy. 

Kenya hosted the Somali peace talks the 15th Somali Na-
tional Reconciliation Conference (SNRC) in Nairobi, September 
2003. This process was endorsed by IGAD, AU, the Arab League 
and United Nations. The transnational federal government charter 
was also adapted. On the 9th – 29th January 2004, in Nairobi 
Kenya TFG signed declaration on the Harmonization of various 
issues proposed by the Somali delegates. The declaration called 
for the establishment of TFG institutions and elections. It also 
granted the Prime Minister a vote of confidence. Kenya’s diplo-
macy mid-wifed the birth of South Sudanese nation in July 2011. 
Kenya therefore has a moral obligation to promote peace and sta-
bility in the 2013-2014 conflict and thus dispatched peace media-
tors to Juba to try and bring the wearing factions to a roundtable 
agreement. Further Kenya has pioneered humanitarian assistance 
to support civilians trapped in several flash points. To further sta-
bilize the Horn of Africa, Kenya hosted in Nairobi Ethiopian 
government and National Liberation Front (ONLF) ogaden rebel 
group. It also appointed a special envoy Ambassador Ali Bunow 
Korane to mediate peace.10 

Kenya shares the notion of the International Community 
that sub-regional conflicts constitute an unstable zone of cross-
border insecurity that that link security complexes in the Horn of 
Africa and Arabian Peninsula. The growth of shadow business 
extending to the Gulf of Aden complicates the counter terrorism 
and counter piracy strategies. In focusing her regional diplomacy, 
Kenya is aware of the cross-cutting economic themes, including 
the impact of localized conflict, drought, difficulties in accessing 
the sea and trading routes, interstate tension over the Nile waters. 

                                                            
10 Peter Woodward, Horn of Africa: Politics and Internatinal Relations, Lon-
don: I.B. Tauris, 2003. . 132–133. 
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The diplomacy of Kenya and that of the entire member-
ship has developed to an extent that it can convene at a very short 
notice. In 2011 IGAD had the capacity to hold 12 head of states 
meetings, and executive council meetings. Their decisions are 
reached by consensus11. 

Kenya partner states in East Africa Community have 
committed themselves to jointly be involved in multi-sectoral 
agencies engaged in peace support and rescue, counter-terrorism, 
transnational and cross-border crimes and any other operations 
which may be mutually determined by the partner states12. 

Kenya carried out an aggressive diplomatic approach to 
end the Sudanese conflict between the North and South, 2002 – 
2005. These culminated into the comprehensive peace agreement 
signed in Naivasha, Kenya on 9th January 2011, 98.83% of the 
population voted for independence13. Kenya used its good offices 
to facilitate peaceful negotiations and co-existence when fighting 
erupted in South Sudan, Kenya and her partner states of East 
Africa dominated diplomatic chess-board. This diplomacy dis-
played its business and security interests in the region. 

Maritime piracy is another conflict that Kenya continues 
to fight by articulation of her diplomacy. Kenya rises awareness 
of the fact that piracy directly threatens seascapes that transport 
80 percent of world trade. The direct and indirect effects of piracy 
cost the world US$ 7 billion in 2011. Piracy has devastating ef-
fect on regional economics. The close vicinity of the piracy pre-
cinct to Kenya ‘s borders existing of pirate networks inside the 

                                                            
11 Mahboub Maalim, IGAD’s Role in Stability and Diplomacy in the Horn of 
Africa, The Open University, 9th May 2013. 
12 EAC protocol on peace and security, Dar-es-salaam, Tanzania, 15th Febru-
ary, 2013. 
13 Sudan’s comprehensive peace agreement: Beyond the crisis. URL: 
http://www.crisisgroup.org/home/index.cfm?id=5329&1=(), International Cri-
sis Group, 13 March, 2008. 
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country, poses various economic and security challenges to 
Kenya’s foreign policy14. 

Diplomacy is the most powerful tool at the disposal of 
every country in resolving challenges and threats in a regional 
security arrangement. The task of building a system of preventive 
diplomacy in the Horn of Africa should begin and include confi-
dence-building security dialogue at governmental and Track-II 
levels, early warnings and concrete humanitarian measures. Col-
laboration between IGAD and UN and has been crucial in devel-
oping a system of preventive diplomacy. Resources and expertise 
of the UN and partner states have helped in formulating crisis-
time responses. None of the six IGAD states are dominated by an 
obvious internal hegemon, as they all seek to guard against this 
possibility by designing decision-making structures based on 
consensus. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                            
14 The articulation of maritime piracy in Kenya’s foreign policy. URL: 
http://www.Saiia.org.za/opinion-analysis/the articulation of maritim...13 
April 14 
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Nations of Africa, Central and Latin America, and most of 

Asia – collectively known as the Global South – face great chal-
lenges and at the same time offer great opportunities. Political, 
social, and economic upheaval are prevalent in many of these na-
tions; at the same time, the populations of the global South and 
their emerging markets offer immense hopes for economic 
growth, investment, and cultural contribution. 

Concurrently and since the beginning of the XXI century, 
the world economy has gone to a new step of globalization, one 
in which is the existence of new leaders in economic growth. 
Nowadays, basically all parties agree that the unipolar global ar-
chitecture is gone. The world is modifying to a new qualitative 
level. The changes and challenges in some sectors that were ig-
nored now are needed to be examined and are knocking at the 
door. This is shown firstly by the on going global financial crisis 
having implications on the foundation of the whole system of 
global governance. The United Nations, unfortunately, lost its 
effectiveness and power to regulate effectively the situation. Ob-
jectively, the emerging polycentric world scheme, in which the 
country is free from ideology, is led by national interests and a 
joint understanding of common interests. This is the fundament 
for a new, self-regulating world order, which can be made by the 
common efforts of all the countries and the rule of international 
law. 

In recent years, philosophers and political theorists have 
been busy addressing the normative implications of our globaliz-
ing world. A lively debate about the possibility of achieving jus-
tice at the global level now pits representatives of cosmopolitan-
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ism against communitarianism. Globalization poses a fundamen-
tal challenge to many traditional assumptions. The global gover-
nance system based on the United Nations has been pushed for 
transformation since the 1990s. However the system, built in the 
aftermath of World War II, has remained rigid. This has owed 
largely to the opposition by the most influential states and those, 
particularly Western actors, that find themselves in a dispropor-
tionate power position in international organizations that does not 
match their waning global influence after World War II. At the 
same time, the emerging powers have been most vocal in de-
mands about introducing change. Today they are not a force to be 
ignored. The need for change in global governance is increasingly 
apparent. 

Over the past two decades, a fundamental transformation 
has taken place in the global economy caused by the impressive 
economic growth of developing countries like China, India, Bra-
zil, and South Africa. The economic center of gravity is inexora-
bly moving toward the developing South. The remarkable up-
surge in cooperation between developing countries, characterized 
as South-South cooperation, must be understood as part of this 
larger story. 

The global South includes nearly 157 of a total of 194 
recognized states in the world, and many have less developed or 
severely limited resources. Unfortunately, the people of these na-
tions also bear the brunt of some of the greatest challenges facing 
the international community: poverty, environmental degradation, 
human and civil rights abuses, ethnic and regional conflicts, mass 
displacements of refugees, hunger, and disease. 

It is important to remember that conflicts and wars pro-
duce the worst violations of human rights worldwide and are the 
greatest impediment to human development. Most of the more 
than 50 major armed conflicts since the Cold War have been in-
ternal clashes over religion, national or ethnic identity, and/or 
access to natural resources or wealth. 
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In spite of the great strides made by developing countries 
as a group, it is important to recognize the remarkable diversity 
that prevails between individual countries in terms of their levels 
of growth. Such heterogeneity is underpinned by the proximity of 
their historical, cultural, and developmental experiences, lending 
to South – South partnerships their distinctive quality of solidari-
ty and voluntariness. It offers a model of development coopera-
tion that is typically demand-driven allowing for greater policy 
space for the partnering country unburdened by stringent condi-
tionalities and accompanied by lower transaction costs. 

Finding and implementing solutions will require unprece-
dented levels of international cooperation, mediation and other 
conflict resolution techniques. 

International Mediation is the art of conflict resolution and 
one of the most popular ways of resolving disputes in the world. 
Statistical analysis of mediation efforts in developed countries 
shows that 83–85 % of mediation procedures have a successful 
outcome. In the remaining 5–10 % of the procedures, the parties 
come to a complete or partial agreement shortly after the media-
tion is over. Mediation is a newly emerging field in the Global 
South. Today, it is impossible to imagine everyday conflict man-
agement without mediation. Mediation is a procedure of choice 
for resolution of different types of conflicts all over the world. 
Countries of Global South are not an exception– mediation, as a 
form of conflict resolution with an intermediary, has attracted a 
lot of attention to itself in recent years. The main reason media-
tion is gaining momentum is a raising demand for mediation ser-
vices. Legislation mandating the use of mediation has outpaced 
the development of both theory and practice, and this project is 
aimed in part to fill that gap, cultivating understanding and prac-
tical templates in this developing and important arena. 

The term “mediation” has its roots in Latin “mediare” – to 
be an intermediary. Mediation is an alternative way of conflict 
resolution in the presence of a neutral impartial third party –  
a mediator (an intermediary). Mediator seeks to develop a shared 
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understanding of all the circumstances so that the positions, feel-
ings, desires, interests and needs of the parties behind the cir-
cumstances are formulated, voiced, heard and understood by all. 
During the procedure, mediator supports both parties in develop-
ment of their mutual decision – a way out of the conflict situation 
that will satisfy both parties. Mediation is one of the ways of 
coming to a consensus. 

«Mediation» broadly refers to any instance in which 
a third party helps others reach agreement. More specifically, 
mediation has a structure, timetable and dynamics that «ordinary» 
negotiation lacks. The process is private and confidential, possi-
bly enforced by law. Participation is typically voluntary. The me-
diator acts as a neutral third party and facilitates rather than di-
rects the process. Mediators use various techniques to open, or 
improve, dialogue and empathy between disputants, aiming to 
help the parties reach an agreement. 

Violent conflicts and human atrocities are a threat to sur-
vival of our society and environment. The conflicts cause fear 
and suffering. Strong emotions, animosity, stand-offs, differences 
in principles and positions – there can be many obstacles to con-
structive negotiations between people, groups of people and even 
nations. In majority of cases, they cannot come to an agreement 
without outside help. Competent conflict management allows mi-
nimizing destructive consequences of a conflict. When mediation 
is used, the conflict does not cause extensive damage to individu-
als or communities and does not destroy relationships between 
them or within the community. The energy of a conflict can be 
used in a constructive, not destructive, way. 

Conflict resolution, is conceptualized as the methods and 
processes involved in facilitating the peaceful ending of conflict 
and retribution. Often, committed group members attempt to re-
solve group conflicts by actively communicating information 
about their conflicting motives or ideologies to the rest of the 
group (e.g., intentions; reasons for holding certain beliefs), and 
by engaging in collective negotiation.  
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The term conflict resolution may also be used interchan-
geably with dispute resolution, where arbitration and litigation 
processes are critically involved. Furthermore, the concept of 
conflict resolution can be thought to encompass the use of non-
violent resistance measures by conflicted parties in an attempt to 
promote effective resolution. For examples of large-scale civil 
resistance campaigns, see Civil Resistance and Power Politics: 
The Experience of Non-violent Action from Gandhi to the 
Present. Conflict resolution as an academic field is relatively 
new. 

Conflict resolution as both a professional practice and 
academic field is highly sensitive to culture. In Western cultural 
contexts, such as United States, successful conflict resolution 
usually involves fostering communication among disputants, 
problem solving, and drafting agreements that meet their underly-
ing needs. In these situations, conflict resolvers often talk about 
finding the win-win solution, or mutually satisfying scenario, for 
everyone involved. In many non-Western cultural contexts, such 
as Afghanistan, Vietnam, and China, it is also important to find 
"win-win" solutions; however, getting there can be very different. 
In these contexts, direct communication between disputants that 
explicitly addresses the issues at stake in the conflict can be per-
ceived as very rude, making the conflict worse and delaying reso-
lution. Rather, it can make sense to involve religious, tribal or 
community leaders, communicate difficult truths indirectly 
through a third party, and make suggestions through stories. In-
tercultural conflicts are often the most difficult to resolve because 
the expectations of the disputants can be very different, and there 
is much occasion for misunderstanding. 

Mediation, as used in law, is a form of alternative dispute 
resolution (ADR), a way of resolving disputes between two or 
more parties with concrete effects. Typically, a third party, the 
mediator, assists the parties to negotiate a settlement. Disputants 
may mediate disputes in a variety of domains, such as commer-
cial, legal, diplomatic, workplace, community and family matters. 
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For instance, since the early 1980 s a number of institu-
tions have championed mediation. The Independent Mediation 
Service of South Africa (IMSSA) was established in 1984. It 
trained mediators who then worked through Local Dispute Reso-
lution Committees set up as part of the National Peace Accord. 
Initial training was undertaken by the UK's ACAS. IMSSA cov-
ers mediation within unionised environments. The more recently 
created Commission for Conciliation, Mediation and Arbitration 
(CCMA) was formed as result of the Labour Relation Act No 66 
1995, and replaced the Industrial Courts in handling large areas 
of employment disputes. Informal processes that engage a com-
munity in more holistic solution-finding are growing. After 1995, 
the country established a legal right to take an employment dis-
pute to conciliation/mediation. Mediation agreements are binding 
in law. The process has grown from generally covering collective 
agreements such as for wages or terms and conditions, to encom-
pass more individual matters including dismissal. Nevertheless, 
mediation was not always successful.  

In contrast to litigation, mediation is a confidential, non-
official process, based on autonomy of the parties. This process 
takes into consideration personal beliefs and subjective interests; 
the differences and points of view of the parties are respected so 
that a mutually acceptable solution can be achieved. This is a way 
to a conscious recognition of one’s own weaknesses and weak-
nesses of others, to acceptance of the fact, that to resolve the con-
flict, a third party must be involved. Flexible approach allows for 
creation of a unique model that ideally fits each case. Conflicts 
differ, and mediators need to have good imagination and be able 
to work out creative approaches to every situation. This leads to a 
«win-win» strategy.  

And that is a very important feature in understanding the 
future and the unique way of the development of Global South 
that formulates itself not as a replica of the existent concepts and 
practices of predominantly dominating North but as an indepen-
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dent and different approach to transformation of global gover-
nance by empowering South. 

This paper envisions facilitation of understanding of In-
ternational mediation by looking into the example of South Afri-
ca. Today mediation is gaining momentum across the globe and 
is considered a process, that is based on reaching consensus and 
promoting collaboration. Thus this is study will try to analyze the 
experience of South Africa as a unique example of a country 
from the Global South that championed international mediation. 

Mediation is not a new concept in South Africa with its 
rich heritage of the African humanist philosophy known as Ubun-
tu. Many will argue that mediation helped persuade the apartheid 
government to make peace with the ANC. It is when disputants 
realize that winning is not the best and only option for them, that 
they apply their minds to negotiating a settlement. In South Afri-
ca the white minority realized that their concerns and fears could 
best be addressed in a bill of rights in a constitutional democracy, 
and the black majority realized that winning, after an all-out civil 
war, was not best or only option. Judge Colin Lamont expanded 
recently: “Ubuntu is recognized as being an important source of 
law within the context of strained or broken relationships 
amongst individuals or communities and as an aid for providing 
remedies, which contribute towards more mutually acceptable 
remedies for the parties in such cases. Ubuntu is a concept which, 
inter alia dictates a shift from (legal) confrontation to mediation 
and conciliation”. In keeping with Ubuntu the new South African 
parliament has passed 40 statutes containing mediation provi-
sions. Mediation service providers in South Africa have taken the 
first step towards professionalizing mediation, by forming the 
Dispute Settlement Accreditation Council (DiSAC), which has 
been tasked with developing Uniform Accreditation Standards for 
the profession. 

During the transition in South Africa, which started in 
1989/90 violence has been endemic and hence the challenge was 
how to manage conflict in such a manner that it is conducive for 
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the transition. Mediation at different levels and by a multitude of 
agents was imperative for the success of democratization. Apar-
theid was a recognized crime against humanity, apart from SA 
involvement in Angola and Mozambique, hence mediation also 
involved an international dimension. The Independent Mediation 
Service of South Africa (IMSSA) was established in 1984. It 
trained mediators who then worked through Local Dispute Reso-
lution Committees set up as part of the National Peace Accord.  

Another dimension of SA unique role in International 
mediation is that it has done much in the 20 years since the fall of 
apartheid to establish its leadership on the continent. It has been a 
constant architect of Africa’s new peace and security architecture 
and an advocate of new diplomatic norms. Its gains and failures 
in that sphere are an important source for understanding the 
Global South perspectives in international mediation of state, cul-
tural and ethnic disputes. 

Thus, the legacy of Nelson Mandela and what he saw 
possible for South Africa as a genuine Rainbow Nation aligns 
with a culture that recognizes mediation, rather than litigation, as 
the norm for dispute resolution and imposes great responsibility 
upon a country as a protagonist of international mediation not on-
ly in Africa but in the Global South context. 
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Many elements are essential when talking about human 
rights protection, but some of them are vitals, such instruments 
and mechanisms. The role of different mechanisms for imple-
mentation of different instruments in the ground of human rights 
seems primordial. In this way the Panafrican and some Subre-
gional organizations like international organizations such United 
Nations, European Council and Organization of American states 
are creating mechanisms to implement different instruments at 
last decades in the field of human rights. 

From the last decades, in spite of many human rights vi-
olation in Africa due to humanitarian situation: many armed and 
social conflicts, a lot of progresses have been achieved in estab-
lishment of mechanisms for human rights protection1. 

The topic is essentially based on the current existed inter-
governmental systems of human rights protection in Africa that 
have been developed at last decades. 

The concept of system of human rights protection: all sys-
tems mean the interconnected actions of different mechanisms. 
So talking about systems of human rights protection in Africa, 
that means the existence of several mechanisms in Africa in the 
ground of human rights protection. These systems can be divided 
in 2 main groups: 

– within African Union;  
– within subregional Organizations. 

                                                            
1 See, e.g.:  .    , -

        // 
 . :  . 2013. № 1. 
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1. Within the African Union 

 
The most important bodies within the African Union 

which directly implicated into human rights protection are the 
African Commission on Peoples’ and Human rights and the Afri-
can Court on human and peoples’ rights (African Court of justice 
and human rights). 

The African commission on human and peoples’ rights es-
tablished by the African Charter on human and peoples’ rights of 
1981 is the first mechanism that was established to strengthen the 
provisions of the Charter2.  

The Part II of the Charter provides safeguard measures 
where the Chapter I establishes and organizes the functions of the 
African Commission on Human and Peoples' Rights3. According 
to the Chapter II of the Part II, the Article 45 related to the 
mandate of the Commission. It shall be: 

1. To promote Human and Peoples' Rights and in particu-
lar: 

(a) To collect documents, undertake studies and re-
searches on African problems in the field of human and peoples' 
rights, organize seminars, symposia and conferences, disseminate 
information, encourage national and local institutions concerned 
with human and peoples' rights, and should the case arise, give its 
views or make recommendations to Governments. 

(b) To formulate and lay down, principles and rules aimed 
at solving legal problems relating to human and peoples' rights 
and fundamental freedoms upon which African Governments 
may base their legislations. 

                                                            
2  . .,  . .      

   //   . 2012. № 2 (45). 
. 22–25. 

3 http://www.au.int/en/sites/default/files/banjul_charter.pdf 
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(c) Co-operate with other African and international insti-
tutions concerned with the promotion and protection of human 
and peoples' rights. 

2. Ensure the protection of human and peoples' rights un-
der conditions laid down by the Charter. 

3. Interpret all the provisions of the Charter at the request 
of a State party, an institution of the OAU or an African Organi-
zation recognized by the OAU. 

4. Perform any other tasks which may be entrusted to it by 
the Assembly of Heads of State and Government. 

The Commission is also mandated to consider another 
communication filed from individuals and others entities (art. 55). 
Actually many cases have been considered by the Commission 
and it has lay down many principles and practices on the human 
rights issues. That made a Commission one of the most famous 
bodies for human rights protection in Africa. 

The second element of the system within African Union is 
the African Court on human and people rights now recognize as 
African court of justice and human rights established by 2 proto-
cols to the Charter: the Protocol of Ouagadougou (Burkina Faso) 
of 19984 and the Protocol of Charm el Check (Egypt) of 20085. 

The Court as the Commission also has competence to re-
ceive and consider complains filed by the State members as by 
the individuals or other entities. 

In spite of that the Court in comparison with the Commis-
sion does not involve the whole aspects of its work. But its exis-
tence may be seen as good signal for the development of human 
rights protection in the closer future. 

 

 

                                                            
4 http://www.au.int/en/content/protocol-african-charter-human-and-peoples-
rights-establishment-african-court-human-and-peop 
5 http://www.au.int/en/content/protocol-statute-african-court-justice-and-
human-rights 
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2. At Subregional levels 

 
For the last decades the human rights protection within the 

African Subregional Organization seriously has been increased 
even than all over part of the world. Usually the International 
human rights protection includes two levels. That means the In-
ternational level which imply the United Nations system of hu-
man rights protection and the Regional systems such European 
Council, Inter-American system and the African system. 

But now by this time the system of African human rights 
protection does not mean only within the African Union. That 
also involve roughly the work of the all subregional organizations 
whatever their main purposes were at the beginning exclusively 
economic aims. 

These Organizations refer to the Economic Community of 
West African States (ECOWAS), Southern African Development 
Community (SADC), East African Community and etc. 

Protection of human rights within the ECOWAS was in-
itiated by the Revised Treaty of 19936 that modified the Agree-
ment of 1975 establishing ECOWAS. 

The Treaty has modified the structure and the functions of 
the bodies including the work and the competences of the Court, 
and the aims of the ECOWAS. 

The Article 4 (g) of the revised treaty stipulates the recog-
nition, promotion and protection of human and peoples' rights in 
accordance with the provisions of the African Charter on Human 
and Peoples' Rights. 

The Optional Protocol to the Treaty empowers the Courts 
to consider complains filed by individuals as other entities7. Ac-
cording to the Article 3 (4) of the aforesaid Protocol, the Court 
has competence to adjudicate any case of violation of human 
rights that occur in any member State. 

                                                            
6 http://www.comm.ecowas.int/sec/index.php?id=treaty&lang=en 
7 http://www.courtecowas.org/site2012/pdf_files/supplementary_protocol.pdf 
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Currently the ECOWAS Court is one of the most impor-
tant systems in frame of human rights protection that has reached 
good achievements in human rights protection in Africa. 

Another Subregional Organization that carries out human 
rights protection in Africa is the Sothern African Development 
Community (SADC). 

The protection of human rights within the SADC was the 
full prerogative of the Tribunal which was established by the Pro-
tocol8 to the Treaty of SADC9. 

The Protocol in its provision provided individuals and 
other entities the rights to bring the case to the Tribunal after they 
exhausted the all national instances or if they could not able to 
proceed under such jurisdictions10. 

Unfortunately the Tribunal was shot down after having 
pronounced sentences against Zimbabwe in many cases about the 
land deals. Now many efforts are deployed to bring back the Tri-
bunal activities in the ground of promotion and protection of hu-
man rights. The discordance between Politics and Tribunal shows 
that the human rights issues in Southern part of the Africa must 
be out of any political interference. 

A part from aforesaid mechanisms that are dealing with 
human rights issues in Africa, it exist such Organization such 
East African Community that also protects and promotes human 
rights. The EAC was created by the Agreement of 1999 between 
its state members and the Treaty has been revised in 2006 and 
200711. The Article 3 (b) and 6 (d) of the EAC treaty refer to the 
protection of human rights as one of the main principles of the 
Organization. 

                                                            
8 http://www.sadc-tribunal.org/?instruments=tribunal-and-rules-of-procedure 
9 http://www.sadc.int/files/9113/5292/9434/SADC_Treaty.pdf 
10 К  . .,  . .  К: , ,  //  

  . .:   . 2014. № 2. . 42–46. 
11 http://www.eac.int/treaty/ 
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Under the article 9 of the Treaty was established the Court 
of justice of the Community which is also able to deal with hu-
man rights issues. Also the article 27 (2) provides that the Court 
shall have such other original, appellate, human right s and other 
jurisdiction. 

African continent is being becoming the most popular 
continent is terms of mechanisms on human rights protection in 
spite of many humanitarian crisis the continent is faced. Many 
cases have been considered and principles and rules have been 
lay down by different mechanisms in Africa. But comparing with 
the existing human rights systems within European Council and 
Organization of American States, the African systems of human 
rights protection are young and so need time in order to be per-
formed. 
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The concept and practice of human rights protection in 
contemporary world are as winding as the air we breathe to sur-
vive and Nigeria as a part of the human family is not exempted or 
left alone from this meandering growth of human rights protec-
tion. This broader consensus of protection and promotion of hu-
man rights become a way forward for human beings to enjoy 
their human dignity. Counting on this, the world community has 
engaged and pays attention to the issue of human rights protec-
tion.1 Historically many Nigerians have suffered from violation 
of human rights and fundamental freedoms before and pre-
colonial masters’. The position of Nigeria in the United Nations 
Human Rights Commission is guided by specific mandates of 
legal framework. The Nigeria government is committed to the 
seven principals of human rights instruments with the Universal 
Declaration of Human Rights set up by the United Nations. This 
includes: International Covenant on Civil and Political Rights 
(ICCPR) and its two Optional Protocols; International Covenant 
on Economic, Social and Cultural Rights (ICESCR); International 
Convention on the Elimination of All Forms of Racial Discrimi-
nation (CERD); Convention against Torture and Cruel, Inhuman 
or Degrading Treatment or Punishment (CAT); Convention on 

                                                            
1 See the Universal Declaration of Human Rights, G.A. Res. 217A, pmbl., 
U.N. GAOR, 3d Sess., 1st plen. mtg., U.N. Doc A/810 (Dec. 12, 1948) [here-
inafter Universal Declaration of Human Rights]; U.N. Charter pmbl. The pre-
ambles of both the UDHR and the U.N. Charter recognize human rights as 
inherent in man. Paragraph 2 of the U.N. Charter, for instance, “reaffirm[s] 
faith in fundamental human rights, in the dignity and worth of the human per-
son, in the equal rights of men and women and of nations large and small”. 
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the Elimination of Discrimination against Women (CEDAW) and 
its Optional Protocol; Convention on the Rights of the Child 
(CRC) and its two Optional Protocols and International Conven-
tion on the Protection of the Rights of All Migrant Workers and 
Members of Their Families.2 With the collaboration of Nigeria 
legal framework and the United Nations human rights Commis-
sion, it controlled the situations of human rights violations in Ni-
geria. And this has brought the issue of human rights protection 
broader than it was. Despite the involvement of international hu-
man rights instruments engaged by Nigeria government, there are 
still serious insurgents killing by set of religious group called Bo-
ko Haram, which has leads to violation of human rights occurring 
frequently every day in the country. It is this unlawful act that 
contributed to the complexity contemporary situation regard to 
issue affecting human rights protection in Nigeria apparently. Re-
curring on the theme of all religions such as the texts of the Bible, 
King James Version (KJV), first John 4:21 quoted: And this 
commandment have we from him, that he who loveth God love 
his brother also.3 Koran, Buddhist and Hindu are at least partly 
human rights documents which agitates respect for human digni-
ty, finds expression in emphasis on love, solidarity with others 
and tolerance.  

The 1999 Federal Constitution of Nigeria is the supreme 
law of the land. And it has shown a great concerns and imple-
mentations on both treaties and international legal instruments for 
human rights protection in Chapter I section 12 to carefully ex-
amine the provisions that are relevant in securing safeguard land-
ing for all human beings. The Chapter I section 12 assert that no 
treaty between the Federation Government of Nigeria and any 
other country shall have force of law, except to extent to which 
any such treaty has been enacted into law by the National As-
sembly. And the National Assembly may make laws for the Fed-

                                                            
2 These documents are available on OHCHR’s web site at www.ohchr.org.  
3 King James Version (KJV) 1 John 4:20-21. 
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eration Government of Nigeria or any part thereof with respect to 
matters not included in the Exclusive Legislative List for the pur-
pose of implementing a treaty.4 However, the African Charter on 
Human and Peoples’ Rights has also help to affirmed effective-
ness in both national and regional level to subjugate active human 
rights protection.  

Moreover, the National Human Rights Commission that 
was established through the National Human Rights Commission 
(NHRC) Act, 1995, which further amended by the NHRC Act in 
2010 under the resolution of the United Nations General Assem-
bly No. 48/134 of 20 December 1993, which enclosed or permit-
ted all member States to establish national human rights institu-
tion for the promotion and protection of human rights.5 This 
commission serves as the state extra-judicial mechanisms for 
promotion and protection of human rights. It enable every indi-
viduals to have full enjoyment of human rights protection. Its es-
tablishment is aimed at creating an enabling environment for the 
promotion and protection and enforcement of human rights at 
large. It also provides avenues for public enlightenment, research 
and dialogue in order to raise awareness on human rights issues. 
It further provides equal rights protection for both women and 
men without any gender discrimination. 

In addition, the most favorable enjoyment protection and 
promotion of human rights in Nigeria is situated in the various 
constitutional limitations and qualifications granted on these 
rights. In Sections 45(1) of the 1999 Constitution, the 1979 Con-
stitution6 provides fundamental rights which may be justified in 
term of law. This section provides inter-alia that: Nothing in sec-
tions 37, 38, 39, 40 and 41 of this constitution shall invalidate any 
law that is reasonably justifiable in a democratic society. For the 

                                                            
4 Constitution of the Federal Republic of Nigeria 1999. Chapter I section 12. 
5 National Human Rights Commission http://www.nigeriarights.gov.ng/ 
6 See, CONSTITUTION, Art. 41(1) (1979) (Nigeria). 
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purpose of protecting the rights and freedom of other person.7 
The African Charter further provides some important provision 
for derogation clauses for protection of human rights in Article 6 
which quoted: “no one may be deprived of his freedom except for 
reasons and conditions previously laid down by law” while Ar-

ticle 11, in limiting the right to assemble freely, allows “neces-
sary restrictions provided for the law.” Furthermore, Article 4(g) 
of the ECOWAS treaty guarantees member states: “the recogni-
tion, promotion and protection of human and people’s rights in 
accordance with the provisions of the African Charter on Human 
and People Rights. More also, the Commission, the Committee 
and the Community Court of Justice of the ECOWAS pear re-
view of the situation of children are mechanisms for protection of 
human rights. 

It is obvious that human rights are universal, hence, the 
concept and practice of human rights protection has gained re-
markable appeal and significance in the world today. The rapid 
increase of population of Nigeria has contributed to the raise of 
human rights violations. Human rights are interrelated with de-
velopment. The National Human Rights Commission needs more 
to do, to improve human rights protection. The situation of hu-
man rights violations can only be reduced when individuals are 
allowed to lodge applications with the African Court of Human 
Rights.  

 
 

 

                                                            
7 Section 45(1), 1999 Constitution of the Federal Republic of Nigeria.  
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States, being members of the international community had 
to recognize during the cold war era the risk of allowing outer 
space to be another terrain of arms race. Consequently, efforts 
that were directed at preserving space for peaceful purposes pre-
vailed as mankind through the United Nations adopted a number 
of resolutions such as, Resolution 1884 (XV111) of 19632, which 
called upon States to refrain from placing in orbit around the 
Earth any objects carrying nuclear weapons or any other kinds of 
weapons of mass destruction or from installing such weapons on 
celestial bodies3. The first milestone Convention that was adopted 
to specifically regulate outer space activities is the Outer Space 
Treaty4. 

South Africa is a participant in international measures and 
bodies that are meant to promote peaceful use of outer space and 
international cooperation. It is a Party to the Outer Space Treaty 
and Rescue Agreement. It is a signatory to the Liability Conven-
tion5. 

                                                            
1       (  № 12-33-01428). 
2 Resolution 1884 (XV111) of 1963. 
3  . .       

    //   
    . 2014. . 89–98. 

4 Treaty on Principles Governing the Activities of States in the Exploration and 
Use of Outer Space, including the Moon and Other celestial Bodies of 1967 
herein after referred to as the Outer Space Treaty. 
5 Convention on International Liability for Damage Caused by Space Objects 
of 1972. 
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Although South Africa indicated to COPUOS that it had 
embarked on a process of becoming a Party to the remaining trea-
ties it is noted that the process had taken rather a relatively leng-
thy period6. 

It is, however, important to note that South Africa also 
evokes Article 111 of the Outer Space Treaty when interacting 
with, for example, other States that are Parties to the Liability and 
Registration Conventions. Article 111 of the Outer Space Treaty 
states that, “States Parties to the Treaty shall carry on activities in 
the exploration and use of outer space, including the Moon and 
other celestial bodies, in accordance with international law, in-
cluding the charter of the United Nations...”. 

Global cooperation in environmental monitoring is on the 
increase and the international space community is continually in-
vesting in EO/RS space assets and enacting enhancing laws and 
policies. The legal provisions however depend on whether these 
countries own the RS satellites or are consumers of the RS prod-
ucts and services. The international legal framework related to RS 
has been driven by the United Nations space Laws passed by the 
UNCOPUOS and other international agreements. The Outer 
Space Treaty7 has granted mankind, the freedom of space explo-
ration. States and other entities can legally substantiate the 
launching of remote sensing satellites under the treaty’s provi-
sion8. The Outer Space Treaty and other instruments such as the 
Moon Agreement9 also takes care of the needs of the States that 

                                                            
6   :  /  . . . , 

. . . .: , 2014.  
7 Article 1 Treaty on Principles Governing the Activities of States in the Ex-
ploration and Use of Outer Space, including the Moon and Other Celestial 
Bodies of 19 December 1966, 610 UNTS 205 (Outer Space Treaty). 
8 Other relevant provisions of the Outer Space treaty are Article VI Stipulating 
authorisation and supervision of space operations and Article VIII OST on 
applicability of national jurisdiction. 
9 Agreement Governing the Activities of States on the Moon and Other Celes-
tial Bodies of 5 September 1979, 1363 UNTS 3. 
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do not have the capacity of lauching the primary RS equipment 
by stipulating that the space activities shall be for the benefit and 
in the interests of all countries10. Most of the countries including 
the ones in Africa rely on this provision to enjoy products and 
services of space exploration in particular EO and RS. The Outer 
Space Treaty is only lex generalis from which special legal prin-
ciples for RS were developed. The 1986 United Nations Prin-
ciples Relating to Remote Sensing of the Earth from Outer Space 
(UNPRS)11 were passed to ensure the RS data are be used for im-
provement of national resources management, environment pro-
tection and natural disaster prevention12. The UNPRS also go-
verns the relationship between the RS satellite owners (sensing 
States) and States that are observed the (sensed States) who are 
entitled to enjoy the derivatives RS satellites data under certain 
conditions (without discrimination and at a reasonable cost) also 
stipulated in the UNPRS13. Under this justification, African States 
as sensed States are able to access RS data14. Although the 
UNPRS is of universal character and its legal status is that of UN 
Resolution, it has no legal force. It has been criticized for not be-
ing comprehensive enough as it contains gaps in definition and 
provisions. It also concerns mainly States and does not include 
the activities of private players. As a result of the foregoing, it has 
faced lot of challenges in implementation. Other relevant EO/RS 

                                                            
10 Principle II UNPRS. 
11 UN RES 41/65 of 3/12/86. 
12 UNPRS Principle I, X and Principle XI respectively. 
13 Principle II and XII, UNPRS respectively. 
14 Principle XIII, UNPRS. 
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international agreements including the 2000 Disaster Charter15 
that promotes cooperation and data exchange during disasters16. 

Some of these activities were performed in an unregulated 
environment as there were no rules governing space activities in 
the country. It is important to note that these capabilities were 
developed during the long period of economic isolation and was 
intended to serve the nation’s military functions. Due to the dua-
listic nature of the space technologies, it became necessary to im-
pose measures to protect the interests of South Africa by control-
ling and restricting “dual-purpose capabilities. These include ca-
pabilities, which can contribute to the proliferation of weapons of 
mass destruction, but which can also be used for other purposes 
such as commercial and military. 

In this regard in 1993, the primary legislation that governs 
space activities, the Space Affairs Act (Act No. 84 of 1993), was 
enacted. This Act was enacted in order to meet South Africa's in-
ternational agreements and commitments in respect of the peace-
ful utilisation of Outer Space; and to control and restrict the de-
velopment and transfer of dual purpose technologies in terms of 
various international agreements. 

One of the key International Agreements that serves as the 
foundation for the South African legislation is the Outer Space 
Treaty, also referred to as the Magna Carta of outer space17. This 

                                                            
15 Charter On Cooperation To Achieve The Coordinated Use Of Space Facili-
ties In The Event Of Natural Or Technological Disasters Rev. 3 (25/4/2000).2. 
See. URL: http://www.disasterscharter.org/web/charter/charter accessed 
14.09.2011. 
16 К  . .     -

 : -   //   
  :  XI  -

 -  ,   -
 . . :  2 . / . . . . . .: , 2014. 

. I. . 595–603. 
17 The Treaty on the Principles Governing the Activities of States in the Explo-
ration and Use of Outer Space, including the Moon and Other Celestial Bodies 
(“the Outer Space Treaty”). 
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Treaty sets out the core principles that all States must adhere to in 
the conduct of their space activities. The provisions of the Outer 
Space Treaty were incorporated in SA Act. South Africa is a Par-
ty to this Treaty. 

In order to strengthen the provisions of the Space Affairs 
Act and to honour the international obligations, a complementary 
legislation, the Non Proliferation of Weapons of Mass Destruc-
tion Act No.87 of 1993 was also enacted to focus on control of 
the dual use technol. The provisions of the MTCR were incorpo-
rated in the NPWMD Act. 

After both these legal instruments were enacted, the gov-
ernment’s priorities were to focus on the socio-economic impera-
tives. This influenced the development and manufacturing of the 
space technology in the country. This also impacted on the exist-
ing programmes such as the GreenSat programme, which was 
discontinued in 199418. It also became imperative for South Afri-
ca to honour the international Treaties by focusing on the being 
“the responsible user of the space environment” 

Following these two anchor legal instruments, a number 
of other legal instruments have been developed over the years 
which have an impact on the space activities. These include the 
Independent Communications Authority of South Africa Act 13 
of 200019, the Space Agency Act No 36 of 200820 and the Spatial 
Data Infrastructure Act No. 54. of 200321. All these various legal 
instruments cover different activities and for the purposes of this 
paper, a particular attention will be drawn to those rules govern-
ing the launching, operation of a satellite and applications by pri-
vate actors and the relevance of those rules in the development of 
space activities in South Africa. 

                                                            
18 GreaanSat Programme. 
19 www.internet.org.za/icasa-act.html. 
20 www.dst.gov.za/publications.../National%20Space%20Agency %20Act , 
This Act establishes an Agency which is responsible for the implementation 
and coordination of the South African pace programme. 
21 www.dwaf.gov.za/bi/.../Docs/Englishversion SDIActDec 20031.doc. 
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In terms of the OST “States bear responsibility for all their 
space activities, whether those Activities are carried on by go-
vernmental agencies or non-governmental entities falling within 
their jurisdiction”22. This entails that the government of South 
Africa is responsible for all its space activities including those of 
its private actors. Since the State has to carry this risk, it is impor-
tant to put measures in place to minimize such risk. 

In order for the government to ensure that its international 
obligations are carried out, the South African Council for Space 
Affairs (SACSA) was established under the authority of the Mi-
nister of the Department of Trade and Industry “to manage and 
control certain space activities in the Republic”. This body is es-
tablished in terms of the founding legislation, the Space Affairs 
Act, No. 84 of 1993. SACSA is responsible for the licensing and 
registration of space activities in South Africa and to take care of 
the interests, responsibilities and obligations of South Africa re-
garding its space and space-related activities in compliance with 
international conventions, treaties and agreements entered into or 
ratified by the Government of the Republic”. 

In implementing its international obligations SACSA has 
recently established a National Space Registry for the current ob-
jects Launched into outer Space , which was launched by the Mi-
nister of Trade and Industry on 29 July 2011. This Registry cur-
rently has two entries, for SunSat and SumbandilaSat. 

The South African Council for the Non Proliferation of 
Weapons of Mass Destruction Council 

The Other responsible Authority is the South African 
Council for the Non Proliferation of Weapons of Mass Destruc-
tion Council, which is established in terms of the NPC Act above. 
The NPC is responsible for the regulation of controlled activities 
and goods of a chemical, nuclear dual-use, missile delivery or 
biological nature that could contribute to development and proli-

                                                            
22 Outer Space Treaty. 
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feration of weapons of mass destruction. This Authority also re-
sides with the Department of Trade and industry. 

The Other responsible Authority is the Independent 
Communications Authority of South Africa (ICASA), which is 
established in terms of the ICASA Act No 13 of 2000. This Au-
thority regulates the communications activities in South Africa by 
issuing licenses regarding the frequency and spectrum allocation. 
The Authority also works closely with the International Tele-
communications Union. 

Legal rules elaborate rights and responsibilities in a varie-
ty of ways. The foundation for the legal rules governing space 
activities is the International treaties, principles and declarations. 
International space law includes, such new rules, whether of cus-
tomary or treaty law, that have evolved since the beginning of the 
space age or that may be developed specifically to regulate the 
activities of states and their nationals in space or actions in rela-
tion to such activities. 

South Africa has developed and launched two satellites, 
(ZA-001) SunSat launched in the US in 1999 and (ZAA-002), 
widely known as SumbandilaSat in 2009, in Russia. Both these 
Satellites had to get a license for launching and operation and the 
details will be outlined below. 

Generally, launching a spacecraft, without a license issued 
by SACSA, is prohibited according to Section 11 of the Space 
Affairs Act. There are 4 categories of activities that are prohibited 
without a license issued by SACSA. The Minister is also empo-
wered to prohibit more activities as he deems fit and proper  
to do so. 

Firstly, the prohibition applies to all launching activities 
that take place from the South African territory regardless of 
whether the owner is a South African registered entity/company 
or not23. 

                                                            
23 (Space Affairs Act, No. 84 of 1993), Section 11 (1) (a). 
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According to this legislation, launching means “the plac-
ing or attempted placing of any spacecraft into a sub- orbital tra-
jectory or into outer space or the testing of a launch vehicle or 
spacecraft in which it is foreseen that the launch vehicle will lift 
from the earth's surface”. The first part of the definition is not 
clear in terms of interpretation as it includes the placing and at-
tempted placing of the spacecraft in to sub orbital or outer space. 
However the second part of the definition raises a lot of concerns 
as it is ambiguous. This means that the canSats, rockets and other 
experimental space related objects, would require the license of 
SACSA. 

Secondly, the legislation further prohibits any launching 
outside the South African boarders as long as the launching is on 
behalf of a juristic person registered or incorporated in South 
Africa. Even though the two South African Satellites were 
launched in the US and Russia respectively, they still needed to 
comply with the requirements of the Space Affairs Act regarding 
launching outside the republic. Operation of a spacecraft is also 
prohibited without a license according to the Space Affairs Act24. 
Even though the legislation does not clearly refer to the operation 
of a spacecraft, however, all space activities covered by the Act 
are defined as “the activities directly contributing to the launch-
ing of spacecraft and the operation of such craft in outer space”25. 

For the purposes of this paper a particular focus on the 
SumbandilaSat will be made since the satellite was launched re-
cently in 2009 and the license is still in force. 

SumbandilaSat was licensed on 20 June 2009, by SACSA 
to procure services comprising the launch, deployment of the 
spacecraft into the designated orbit (LEO) and to operate the 
spacecraft26. SACSA followed a rigorous procedure determined 

                                                            
24 Section 11, Space Affairs Act, 1993. 
25 (Space Affairs Act, No. 84 of 1993), definitions. 
26 SACSA Website publication. 
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by the Council for this particular license27. Even though the 
Council does not have regulations regarding the license process it 
had to follow the requirements of the Space Affairs Act. 

The conditions set for this license included the provision 
by the licensee of the Technical, economic and financial qualifi-
cations. This includes compliance statement by the applicant with 
regard to the South African Laws and International laws. The li-
censee had to take into account the security regulations and pro-
cedures as well ITU laws, UN Space Treaties and other relevant 
Treaties. This also included proofs or Certificates of the facility 
and the equipment used. The other most important factor is the 
financial health of the applicant and the project including the in-
surance for possible damages to third parties according to the de-
gree of risk where appropriate. Other specific requirements in-
cluded the calculated payload fairing impact points; and the basic 
orbital parameters, including nodal period, inclination, apogee 
and perigee of the spacecraft. 

Thirdly, the legislation prohibits the operation of a launch 
facility28. 

Fourthly, the legislation prohibits participation by any ent-
ity in the space activities without a license and as long as theses 
activities entail the obligations to the State in terms of interna-
tional convention, which may affect national interests. The legis-
lation is ambiguous in this instance as it does not even provide 
the meaning of “national interests”. 

Lastly, the legislation further prohibits any other space or 
space-related activities as prescribed by the Minister. 

The South African Legislation does not cover remote 
sensing activities and this part is left for policies and its unregu-
lated. It is also not clear whether this will be incorporated in a 
formal legislation in the future. There is however an opportunity 

                                                            
27 A license shall be issued subject to such conditions as the Council may de-
termine for that particular license”... S11 (2) of the Space Affairs Act. 
28 Section 11(1)(c) of the Space Affairs Act , No 84 of 1993. 
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to add this area of the law in the current legislative context or 
create a new legislation. 

The Space Affairs Act is in the process of being reviewed 
in order to assess the relevance and impact on the current activi-
ties. This is a good opportunity to clarify the areas that are ambi-
guous. 

Since South Africa has ratified the two Conventions, it is 
important that provisions of these two Conventions be included in 
the legislation. Most importantly because South Africa has a dual 
system of law, in that it has to first incorporate the provisions of 
international law to its domestic law before they are enforceable. 

The critical issues that necessitate legal regulation of 
space related activities include promotion and implementation, in 
good faith, of the principle of peaceful use of outer space. Anoth-
er key matter relates to the obligation to promote and implement 
the principle that exploration and use of outer space should be 
carried on for the benefit of all nations regardless of their stage of 
economic development. 

The international cooperation that is envisaged in the 
space treaty law is a condition that could enable most developing 
countries to benefit from space related activities. 

Space Affairs Act No. 36 of 1993. The principal legislative 
instrument that regulates the space affairs environment and space 
related activities in South Africa is the Space Affairs Act. This 
submission is expressly supported by the declaration made by the 
government when it announced in the National Space Policy doc-
ument that, “The Space Affairs Act regulates all space activities 
in South Africa. The National Space Programme and any space 
activities undertaken by the public and private sector entities are 
thus subject to the Space affairs Act.4. As indicated in the Intro-
duction enacted the statute was to terminate the military inclined 
space programme and embark instead on space activities that 
promote peaceful use of outer space. 

Sec 2) of the Act stipulates that when the national space 
policy is determined the intention should be to: (a) meet all the 
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international obligations of the Republic of South Africa and (b) 
control and restrict the development and proliferation dual pur-
pose technologies in terms of international conventions applica-
ble to RSA. 

Sec 5 (2) mandates the South African Council for Space 
Affairs, hereinafter referred to as SACSA, to take care of the in-
terests and obligations of the State concerning matters related to 
space and space related activities in order for the State to be 
comply with its treaty law obligations. 

According to Sec 5(3) c) SASCA may supervise and im-
plement matters arising from international agreements entered 
into or ratified by the government of the Republic of South  
Africa. 

Sec 5 (3) (g) further provides that the Council may further 
matters leading to the orderly and responsible participation by 
any person or authority in space affairs. 

Sec 11 (1) (a) and (b) states that specific space activities 
may not be realised or conducted without a licensing issued by 
SACSA. In this regard the Act compels the parties involved in 
space activities to acquire authorisation from the State and the 
latter carries international responsibility for the space activities of 
its nationals. Article V1 of the Outer Space Treaty states that, 
“Parties to the Treaty shall bear international responsibility for 
national activities in outer space... The activities of non-
governmental entities shall require authorisation”. 

Sec 11 (d) prohibits involvement by juristic persons with-
out authorisation in space activities that entail international obli-
gations to the State in terms of applicable conventions. 

Sec 11 (2) c) provides that SACSA may impose licence 
conditions taking into account relevant international obligations 
of the State. 

In terms of Sec 11 (4) SACSA is obliged to gather, main-
tain and disseminate information regarding licences thus fulfilling 
provisions of applicable international agreements to which South 
Africa is a Party. 
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Such conditions may according to Sec 14 (1) (b) pertain to 
the liability of the licensee resulting from international conven-
tions applicable to South Africa, for example, the licensee to pro-
vide security to settle demands or compensation that may be re-
quired in case of damages inflicted to other persons or interests. 

In Sec 14 (1) (a) which deals with liabilities the term 
“damage” is not defined in the Act but the term is defined in the 
Liability Treaty. 

Giving significance to the role that is played by interna-
tional agreements, the Space Affairs Act expressly provides in 
Sec 24 (1) that the State President may, by proclamation, add to 
the Act any Schedule containing provisions of an international 
agreement entered into or ratified by the government of the Re-
public of South Africa. 

The contribution made by the Act relates to the provision 
of definitions to some of concepts used in space affairs. It is a fact 
that the definitions of some of the terms and related substantive 
issues are still being debated in such fora as COPUOS, for exam-
ple, the issue of delimitation of airspace and outer space, “launch-
ing”, “launching state” and so on. There is an argument that cur-
rent space developments seem to necessitate an amendment of the 
definition of, for example, “launching state” which is contained 
in Article 1 of the Convention on International Liability for dam-
age Caused by Space Objects. 

This issue of delimitation of airspace and outer space was 
for a number of years an item that was in the agenda of the ses-
sions of COPUOS and its sub committees. The Space Affairs Act 
defines “outer space” as “the space above the surface of the earth 
from a height at which it is in practice possible to operate an ob-
ject in an orbit around the earth”. 

It further defines ‘suborbital trajectory as “the trajectory 
of any object which leaves the surface of the earth due to a 
launch, but returns to the surface of the earth without completing 
an orbit around the earth. The significance of the definition of 
suborbital trajectory in the Act lies in the fact that it is intended to 
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address, for example, incidents of failed launches or suborbital 
test launches. 

It is however submitted that if the intention of launching 
an object is not necessarily to operate it in an orbit then its loca-
tion in outer in a place other than an orbit should not make the 
activity not be regarded as a space activity. 

The definition of outer space that is provided in the Space 
Affairs Act is relatively more acceptable because it does not pro-
vide a definite line of demarcation that may not take into account 
technological developments but instead relies on the functionality 
factor, that is, the possibility to operate an object in an orbit 
around the earth. 

It is noteworthy that there is no international agreement in 
force that provides a definition of outer space. For example, the 
Outer Space Treaty and other main conventions regulating space 
affairs only make reference to “outer space including the Moon 
and other celestial bodies”. 

The main feature used in the definition found in the Space 
Affairs Act is the “orbit around the earth”. However, the Outer 
Space Treaty prohibits in Article 1V the possibility of placing 
weapons in orbit around the earth and also goes further to prec-
lude stationing of weapons in outer space “in any other manner”. 
Therefore, it is submitted that activities taking place in outer 
space may not necessarily be confined to the orbits. There are 
launched objects whose trajectory may by design be suborbital or 
as the Outer Space Treaty indicates activities such as weaponisa-
tion may take place “in any other manner” other than in orbit 
around the earth29. 

It is worth noting that the Space Affairs Act also regards 
an activity in the sub orbital trajectory as a space related activity, 
for example, what it refers to as “attempted launching”. 

                                                            
29  . ., К  . .   : 

-   //  – Observer. .: -
, 2013. № 3. . 57–73. 
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Another concept defined in the Act is “launching” which 
refers to “placing or attempted placing of any spacecraft into a 
sub orbital trajectory or outer space, or the testing of a launch ve-
hicle or spacecraft in which it is foreseen that the launch vehicle 
will lift from the earth’s surface”. 

It is also noted that according to Article 1 of the Liability 
Convention the term “launching” includes attempted launching”. 
Therefore, the Convention does not define “launching” but simp-
ly states that the term launching includes attempted launching. 
Furthermore, Article 6 of the Rescue Agreement introduces for its 
purposes the term “launching authority” which is intended to re-
fer to the State responsible for launching or where an internation-
al intergovernmental organization is responsible for launching, 
that organization if the latter accepts the terms of the Agreement. 

The National Space Policy also states that, “the domestic 
regulatory environment shall be intended to promote predictable 
and orderly participation by the private and public sectors in the 
domestic and global space arena. It shall enforce compliance with 
regulatory provisions and applicable international obligations, 
while ensuring transparent and timely processing of licence and 
import/export applications”. 

South Africa consists of various legislations, which im-
pact on the development of its space programme. The current leg-
islation is not sufficient as it does not include the provisions of 
the Liability and the Registration Convention that South Africa 
has ratified. The legislation is also not extensive as all the condi-
tions have to be outlined the secondary legislation and not in the 
primary legislation which delays the implementation of the legis-
lation. 

There is indeed a need for adoption of specific legal and 
policy frameworks to support the progress and high demand of 
EO/RS data and information within the African continent. The 
RS policies will facilitate the understanding of significant role of 
RS applications and the assurance that the African countries are 
integrated into the global RS community. While launching an ex-
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pert committee programme on global geospatial information 
management under the UN Economic and Social Council on 27th 
July 2011, the UN Secretary General Mr. Ban Ki Moon con-
cluded the thoughts of the authors by stating that “many develop-
ing countries have a "serious lack of institutional capacity to har-
ness the enormous potential of geospatial information technolo-
gies and to build a sustainable national infrastructure". The report 
of the Secretary-General also confirmed the authors thought by 
reiterating that “geospatial data is increasingly owned by multina-
tional corporations, which sell software and platforms to develop-
ing countries that may not have the capacity to know what the 
best products are or how best to use them.”. The expert commit-
tee will be the cartilage between the corporations and the devel-
oping countries and its task is to advise the developing countries 
on how to effectively consume the available geospatial data. 
While this is happening at a high level cadres, it is up to the Afri-
can governments to live up to the challenge by ensuring that the 
geospatial information, EO/RS data and information are available 
to its citizens after establishing effective legal and policy frame-
works to support innovation of the satellite downstream services. 

South African space policy is slowly but steadily taking 
institutional shape. Its drivers and constraints are the same that 
are familiar to other countries. 

The most serious constraints are limited human and bud-
getary resources, bureaucratic politics, and institutional turf de-
fense. 

The drivers are: 
First, it aims at industrial innovation for hi-tech materials 

and sub-systems, to increase capabilities to win contracts for 
manufacturing and software. 

Second, South Africa seeks to boost its R&D. The DST is 
mandated to issue contracts for a further seven microsats over a 
decade. 

Third, national prestige, and continental African pride, 
benefit from the halo effect of cutting-edge astronomy mega-
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projects such as SALT and the SKA. This, seen as puncturing 
stereotypes of Africa and Africans as “backward”, provides much 
of the political will30. 

Fourth, space policy has exciting synergy with foreign 
policy, with the AU and IBSA prominently in mind. 

Fifth, is increasing civil society support. This is currently 
small but enthusiastic, and growing. The necessity for a develop-
ing country to encourage more youth into S&T careers requires a 
major commitment of resources to popularize Astronautics and 
Astronomy, so as to build up future high-level human capital. 
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International human rights law guarantees the individual 

human rights of every person, but also obliges States to provide, 
ensure and secure the effective enjoyment of the human rights. 
Thus, all victims of the violations of the human rights have the 
widely recognized right to an effective remedy and reparation. 
This provision is confirmed in various human rights treaties and 
in international jurisprudence, that makes it a part of customary 
international law. 

The States` obligation to guarantee human rights means, 
inter alia, to adopt appropriate legislative and other measures, 
including, the efforts to prevent or to investigate violations, to 
protect every human being from the potential danger for their 
human rights coming from the act or omission of the state and its 
actors. Either explicitly or implicitly, human rights treaties and 
other mechanisms call for States parties to give legal effect to 
remedies and reparation under national law. 

All human rights have a procedural aspect providing the 
duty for States to ensure adequate remedies and procedures to 
establish reparations the victims of the human rights violations. 
An effective remedy gives the opportunity to protect and to re-
store one`s right before the independent body and to have the gu-
aranties to recognize the violation and also to cease the continu-
ing violation, as well as to specify the adequate reparation. 

It is important to note that there is some misunderstanding 
in the terminology. The English term ‘remedy’ is regarded both a 

                                                            
1       (  № 12-33-01428). 
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procedural remedy as well as reparation. In French, for example, 
this term means only a procedural remedy.  

Though the terminology and interpretation of the right to a 
remedy and reparation is quite different in legal systems, the ob-
vious direction in understanding set in the Basic Principles and 
Guidelines on the Right to a Remedy and Reparation for Victims 
of Gross Violations of International Human Rights Law and Se-
rious Violations of International Humanitarian Law adopted by 
the Commission on Human Rights (the UN Basic Principles and 
Guidelines) at its 61st session in April 2005. The UN General As-
sembly has adopted the UN Principles on Remedy and Repara-
tions at its 60st session, by the Resolution 60/147 of 16 December 
20052. 

It is declared that the remedy as a key component of a 
right must be effective to provide victims with the process by 
which they can defend their rights and seek reparation for the vi-
olation of their rights. The UN Basic Principles and Guidelines 
establish the duty to respect and implement international human 
rights law and international humanitarian law as a basis to an ob-
ligation, among other issues, to ensure remedies that include the 
right to equal and effective access to justice; adequate, effective 
and prompt reparation for harm suffered; and access to relevant 
information concerning violations and reparation mechanisms.  

In accordance with the UN Basic Principles and Guide-
lines procedural remedy requires States to afford effective access 
to fair processes in which disputable claims can be defined. The 
effective remedy should be prompt, accessible and capable of ob-
taining a reasonable decision. International instruments, standards 
and human rights mechanism practice confirm the necessity to 
examine the quality of victims’ access to the justice processes. 
First of all, victims should have the possibility to receive the co-

                                                            
2 See: Resolution 60/147 of 16 December 2005. URL: 
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/60/147 (last 
viewed 29 March 2014). 
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herent information and then to be assisted to access justice. Un-
doubtedly, victims must be treated with humanity and respect to 
their dignity, including their physical and psychological privacy 
and safety.  

Remedies and reparations must be available to all persons, 
without any kind of discrimination, within the jurisdiction of the 
State, which has been considered to include State`s effective con-
trol over an its national territory. A remedy could not be effective 
without leading to adequate measures of reparation guaranteed to 
victims. The conception of reparation centers the victim’s needs 
and interests at the heart of the process and directs at restoring the 
insulted dignity of the victim. 

This article is devoted to the analysis of the theoretical ba-
sis and practical implementation of the right to a remedy and re-
paration in the jurisprudence of the African Commission on Hu-
man and Peoples` Rights (the African Commission) and African 
Court on Human and Peoples` Rights (the African Court). These 
are the main mechanisms in the African Union system of the hu-
man rights` protection3.  

In the African system of the human rights` protection the 
right to a remedy and the right to reparation are procedurally pro-
vided in different provisions. The African Charter on Human and 
Peoples’ Rights 1981 (the African Charter) does not contain a 
specific provision on the States obligation to grant remedy and 
reparation in the event of a breach of the rights fixed in the Afri-
can Charter4. Nevertheless, it is not correct to state that victims’ 

                                                            
3  .    ,  -

       //  -
   . :  . 2013. 

№ 1. . 144–153. 
4  . .,  . .     

   //   . 2012. № 2 (45). 
. 22–25. 
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right to reparation is not declared in the African Charter5. Article 
1 of the African Charter obliges State parties to ‘recognize the 

rights, duties and freedoms enshrined in this Chapter and shall 

undertake to adopt legislative or other measures to give effect to 

them’. Article 7 (1) (a) provides that every individual shall have 
the right to have his cause heard, including ‘a right to an appeal 

to competent national organs against acts of violating his funda-

mental rights as recognised and guaranteed by convictions, laws, 

regulations and customs in force’. The African Commission has 
interpreted Article 7 (1) to include victims’ right to a remedy, 
noting that the protection granted by Article 7 is not limited to the 
protection of the rights of arrested and detained persons but en-
compasses the rights of every individual to access the relevant 
judicial bodies competent to have their causes heard and be 
granted adequate relief.  

Aforesaid explains that the absence of a strict article with-
in the African Charter establishing specifically the right to repara-
tion for victims of the human rights violations does not prevent 
the African Commission and African Court in their interpretation 
of the African Charter. The African Commission, one of the two 
core mechanisms in the African system of the protection of the 
human rights is at this time the main regional forum for victims 
of violations of the African Charter to seek justice in cases when 
the national domestic justice is not available or effective. The 
African Charter provides the African Commission on with a 
broad mandate to ‘promote human and peoples' rights and ensure 

their protection in Africa’.  
Thus, as the African Charter does not include concrete 

provision on the right to reparation for victims of violations of the 
human rights fixed in the African Charter, the African Commis-

                                                            
5  . .       

      //   -
  . :  . 2014. № 3. . 250–

261. 
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sion’s early jurisprudence was occasional in this issue. The juri-
sprudence of the African Commission so far continues to be unst-
able, dependent on whether plaintiff specifically request repara-
tion. To date the African Commission has no standard practice to 
demand or encourage claimants to specifically request to include 
reparation as component of the recommendations of the case, nor 
to present proofs or linked to the measures of reparation. As a 
result, victims or their representatives often do not even include 
claims of reparation in their submissions, which can lead to inef-
ficient and inadequate, rulings on reparation.  

There are still some omissions between African Commis-
sions practice and international norms as reflected in the UN Ba-
sic Principles and Guidelines, the Nairobi Principles on Women’s 
and Girls’ Right to a Remedy and Reparation of 2007, and the 
Committee against Torture’s General Comment No.3: Implemen-
tation of Article 14 by State Parties adopted in December 2012.  

One of the first rulings of African Commission on a case 
in April 1994, which considered the abduction, arrest, ill-
treatment and trial in Malawi of several opposition activists, the 
African Commission declared that the State breached Articles 4, 
5 and 7 of the African Charter. In spate of the African Commis-
sion’s recommendations highlighted that the State was ‘responsi-

ble for the reparation of these abuses’ it did not identify the 
measures the State should take to secure victims with compensa-
tion. Moreover, the African Court, which to date had received 27 
cases, has an exact mandate to award reparation if it finds a State 
in violation of the provision of the African Charter. Consequent-
ly, the African Court has a particularly significant position in cas-
es brought before it by the African Commission or cases filed by 
or on behalf of individuals. Taking into account its well deter-
mined mandate in the area of reparation, the African Court’s ef-
fectiveness will also be related to its capacity to award adequate 
reparation to victims of violations of the African Charter.  

The effectiveness of both the African Commission and the 
African Court, is determined, first of all, by the practical outcome 
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of the cases, including practical steps to prevent and cease the 
violations and measures providing by the States to seek and se-
cure justice to the victims. 

The duty to empower victims of human rights violations 
to access justice enforces States to guarantee victims an effective 
remedy within their national legal system. Victims are therefore 
usually demanded to ‘exhaust remedies’ domestically, before ad-
dressing to international human rights mechanism. In accordance 
to the African Commission, the exhaustion of local remedies rule 
is a principle under international law of permitting States to solve 
their domestic troubles under their own constitutional process be-
fore international mechanisms can be involved. State is enabled 
to have an opportunity to redress the violation by its own legal 
order. A victim, in turn, could address to the relevant regional or 
international instrument when State fails to redress the violation 
within its own legal order. Human rights procedures can be re-
garded as the last hope for victims to receive justice. Cases before 
human rights mechanisms such as the African Commission pro-
vide a core opportunity for the African Commission to guide 
States on the best apply the law in accordance with international 
obligations. In the end it has the one and most significant aim – to 
make human rights protection effective in practice. The more de-
termined the standards for States, obviously, the understandable it 
is for the State to submit the African Commission’s outcomes and 
to guarantee that its national law and jurisprudence does not con-
tradict with its duties under the African Charter.  

According to the international human rights law, the qua-
lification of ‘victim’ provides gives specific rights, as follows the 
right to a remedy and reparation. This provision, as it has already 
been mentioned includes the right to bring a claim and to obtain 
procedural rights. Back to the UN Basic Principles and Guide-
lines principle 8 contains the norm explaining the victims are per-
sons who individually or collectively suffered harm, including 
physical or mental injury, emotional suffering, economic loss or 
substantial impairment of their fundamental rights, through acts 
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or omissions that constitute gross violations of international hu-
man rights law, or serious violations of international humanita-
rian law. The notion of the term ‘victim’ also includes, ‘where 

appropriate’, relatives and dependents of the direct victim and 
persons who have suffered harm in intervening to direct victims. 
The necessity for including ‘indirect victims’ as victims of a vi-
olation but in their own right rises from recognition of their moral 
or material suffer, and by reason of their close relationship with a 
direct victim of a violation. That kind of recognition is important 
in the identification of potential beneficiaries of remedy and repa-
ration. The African Commission’s practice to date has not ex-
plained criteria on how indirect victims can prove their link to the 
direct victim in order to receive from the African Commission the 
reparation awards.  

It should not go unnoticed the right to reparation for a 
group of victims which is grounds on the notion of collective or 
group harm, relevant in cases of serious, gross and massive viola-
tions which have an effect on a specific group of people or even 
entire communities. In cases of the group or collective harm, in-
ternational and regional human rights mechanisms have awarded 
procedures of collective reparation, which could be provided only 
or in addition to reparation to individual members of the group. 
Human rights mechanisms constructed a range of criteria to iden-
tify the collective entitled to remedy and reparation. The African 
Commission has explained its understanding the recognition as 
peoples for a collective of individuals referring the ‘linkages be-
tween peoples, their land and a culture that such a group ex-
presses its desire to be identified as a people, or have the con-
sciousness that they are a people’

6
 . If the group of persons is 

identified as a beneficiaries of collective reparation, that does not 

                                                            
6 See: African Commission, Endorois case, Centre for Minority Rights Devel-
opment (Kenya) and Minority Rights Group (on behalf of Endorois Welfare 
Council) v Kenya, paras. 150–151. URL: http://www.achpr.org/ 
communications/decision/276.03/ (last viewed 30 March 2014). 
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exclude the individual victims’ right to reparation for individual 
harm.  

The African Commission’s Fair Trial and Legal Assis-
tance Guidelines provide several principles that grant a ‘victim 
sensitive approach’ when providing reparation, including the 
provision by which victims should be treated with respect for 
their human dignity and have access to sufficient redress7. The 
African Charter permits the African Commission to conduct ‘on-
site investigations’ within the scope of Article 46 of the African 
Charter. It provides that ‘the Commission may resort to any ap-
propriate method of investigation’. Article 58 states that the Afri-
can Commission, after the request from the Assembly of Heads 
of State and Government, could conduct an ‘in-depth study’ in 
cases with serious, gross or massive human rights violations and 
prepare a ‘factual report accompanied by its findings and rec-
ommendations’. 

The UN Basic Principles and Guidelines declare that 
awards of reparation must be made without any kind of discrimi-
nation. In accordance with the provisions of the African Charter, 
the African Commission should take into consideration that the 
victims must be treated equally and award reparation towards the 
specific circumstances. Though, the African Commission does 
not always identify individual victims, it could decide whether an 
alleged violation was committed in a discriminatory way in viola-
tion of Article 2 or 18(3) of the African Charter.  

The UN Basic Principles and Guidelines list five forms of 
reparation, adding that these are not exhaustive:  

– restitution;  
– compensation;  
– rehabilitation;  
– satisfaction;  
– guarantees of non-repetition.  

                                                            
7 See: African Commission, Principles and Guidelines on the Right to a Fair 
Trial and Legal Assistance in Africa. URL: http://www.achpr.org/instruments/ 
fair-trial/, Section N (a) (last viewed 28 March 2014). 
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The following part of the article aims to give main aspects 
of the above mentioned forms of reparation. An award of repara-
tion can include one or several of forms of reparation. The UN 
Basic Principles and Guidelines identify restitution as a form of 
reparation directed at restoring the victim to the original situation 
he/she would have been in before the violation happened, and it 
can also include ‘restoration of liberty, enjoyment of human 

rights, identity, family life and citizenship, return to one’s place 

of residence, restoration of employment and return of property’
8. 

The African Commission has recognised the significance of resti-
tution, and declared that a State in violation of rights enshrined in 
the African Charter must ‘take measures to ensure that the vic-

tims of human rights abuses are given effective remedies, includ-

ing restitution and compensation’
9. An award of restitution pre-

cises what victim rights` must be restored and put the victim in 
the situation before the violation occurred, but if it is possible. 
Under the UN Basic Principles and Guidelines and according to 
the jurisprudence of international and regional human rights sys-
tems, including the African system of the protection of human 
rights, restitution has some specific: restoration of right to a fair 

trial; restoration of liberty; restoration of citizenship and safe 

return to one’s place of residence; restoration of property.  

Another kind of reparation is compensation, which in the 
context of the UN Basic Principles and Guidelines, should be 
awarded for ‘any economically assessable damage, as appropri-

ate and proportional to the gravity of the violation and the cir-

cumstances of each case… such as: (i) physical or mental harm; 

(ii) lost opportunities such as employment, education or social 

benefits; (iii) material damages including loss of earning poten-

                                                            
8 See: UN Basic Principles and Guidelines, Principle 19.  
9 See: African Commission, Sudan Human Rights Organisation & Centre on 
Housing Rights and Evictions (COHRE) v Sudan, dispositif (para.229 (d)), 
URL: http://www.achpr.org/communications/decision/279.03-296.05/ (last 
viewed 27 March 2014). 
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tial; (iv) moral damage; and (v) any costs incurred for legal as-

sistance, medical services, and psychological and social servic-

es’. The African Charter obliges the States to adequately compen-
sate ‘dispossessed people’ in the case of spoliation. The practice 
of the international and regional human rights mechanisms has 
confirmed that a right to compensation, which is implied in the 
right to reparation, exists in relation with the other Articles en-
shrined in the relevant instrument.  

Compensation is the most common used and well-known 
form of reparation awarded as well as the most sophisticated and 
challenging to determine. The African Commission has men-
tioned in different cases involving violations of Article 5 of the 
African Charter, that the State has a duty to pay ‘adequate com-

pensation to the Victim for the torture and trauma suffered’
10, to 

‘adequately compensate the victims in line with international 

standards’
11, to take appropriate measures to ensure compensa-

tion of the victims or to ensure payment of a compensatory bene-
fit. The meaning of adequate and appropriate depends on the cir-
cumstances of the specific case, the kind of violation and the 
harm suffered by the victim.  

Though, the African Commission recognises a victim’s 
right to compensation, yet it has neither explained the so-called 
‘appropriate steps’ for compensation nor identify the factors 
States should take into account in their assessment of the com-
pensation. The African Commission to date itself does not eva-
luate the harm suffered by the victims.  

Compensation is provided for ‘economically assessable 

harm’ coming from the human rights violation, including materi-

al damages. Such damages, in their turn, can include, for exam-

                                                            
10 See: African Commission, Gabriel Shumba v Zimbabwe, Communication 
288/04. URL: http://www.redress.org/downloads/Submission_Shumba_ 
ACmHPR.pdf. (last viewed 30 March 2014). 
11 See: African Commission, Egyptian Initiative for Personal Rights and Inte-
rights v Egypt, Communication 334/06. URL: http://www.achpr.org/ 
communications/decision/334.06/ (last viewed 29 March 2014). 
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ple, loss of personal property; loss of earnings/income, as well as 
loss of future income; costs arising from legal assistance, as well 
as from medical and psychological assistance. The UN Basic 
Principles and Guidelines state that compensation should cover 
lost opportunities, including employment, education and social 
benefits.  

International and regional bodies have awarded compen-
sation for loss of property as a result of human rights breaches, in 
instance compensation for loss of a house and household property 
ruined by security forces, costs of alternative accommodation, 
loss of land and or livestock12. Although, the burden of proof of 
the loss of property rests in the first place on the claimant, inter-
national jurisprudence submits that this standard should be used 
flexibly and in regarding with the peculiarity of a specific case. 
The ICJ, in a case filed by Guinea on behalf of its citizen Ahma-
dou Sadio Diallo for ‘serious violations of international law upon 

the person of a Guinean national’
13, examined that the general 

rule imposing the burden of proof on the petitioner is used flexi-
bly in rulings with the other party, namely State, is in a better po-
sition to set determined facts. The African Commission refers to a 
flexible rule of proof as well as the principle of equity while 
awarding compensation and recall the State to practice these 
standards in the fulfillment of the award. Rules of evidence used 
in domestic grounds for the award of compensation must not pre-
vent an enforcement of the African Commission’s ruling.  

It is also rule in the practice of different human rights bo-
dies to award compensation to victims of human rights violations 
for lost earnings, subject to the presence of a ‘causal connection’ 

                                                            
12 See: African Commission, The Social and Economic Rights Action Center 
and the Center for Economic and Social Rights v Nigeria, Communication 
155/96. URL: http://www.achpr.org/communications/decision/155.96/ (last 
viewed 30 March 2014). 
13 See: ICJ, Ahmadou Saido Diallo (Republic of Guinea v Democratic Repub-
lic of The Congo), Judgment of 30 November 2010. URL: http://www.icj-
cij.org/docket/files/103/16244.pdf. (last viewed 30 March 2014). 
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between the lost earnings, and the violation of the relevant in-
strument. The UN Basic Principles and Guidelines also ensure 
that compensation should grasp ‘lost opportunities, including em-

ployment, education and social benefits’.  

In accordance with the provisions of the UN Basic Prin-
ciples and Guidelines provide that compensation should also 
comprise moral damages or non-material loss as a result of the 
human rights violation. Moral damages are regarded to compen-
sate for harm, pain and suffering, including mental hurt, humilia-
tion and a sense of injustice. One of the main aims of compensa-
tion in cases of gross human rights violations is to secure redress 
for harm to the physical and mental well-being of a person, in 
cases, where restitutio in integrum is not possible for such dam-
age. Non-material damage takes numerous forms, for example, 
mental suffering, injury to feelings, humiliation, shame, degrada-
tion, loss of social position or injury to the victim’s trust or to 
his/her reputation. The right to compensation for moral damages 
is recognized in the practice of human rights bodies, including 
mechanisms that do not indicate the amount of compensation. 
The African Commission also has recommended States to award 
compensation for ‘trauma suffered’ after a discovering of torture 
in violation of Article 5 of the African Charter. In view of a pre-
sumption of moral harm in occasions such as torture, enforced 
disappearances or extra-judicial killings, guidance to States for 
compensation of victims should consequently include a link to 
compensation also for moral harm.  

The African Commission has recommended States 
breached the African Charter to pay compensation to direct 
‘physical and psychological trauma’, but it does not seem to have 
fully covered the notion of holistic rehabilitation. Though the 
African Commission has adopted a variety of recommendations 
to States addressing the rehabilitation of victims, it could do more 
to specifically emphasise the steps to make the rehabilitation to 
be effective.  
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The UN Basic Principles and Guidelines and the UN 
Committee on Economic, Social and Cultural Rights (CESCR) 
General Comment No. 314 provide a list of steps that States can 
take to ensure ‘satisfaction’ to victims of human rights violations, 
including core aspects of justice for victims such as public ac-
knowledgment of wrongdoing, truth and accountability. The 
African Commission’s practice contains a variety of standards of 
satisfaction regulated following the discovery of a violation of the 
African Charter.  

Acknowledgment of and acceptance of responsibility for 
human rights violations are also significant measures of satisfac-
tion. The African Commission, discovering a violation of Article 
5 of the Charter, has proposed States to: 

– conduct effective official investigations into the 
abuses...and to take steps to prosecute those responsible for the 
human rights violations15;  

– carry out an inquiry and investigation ‘to bring those 

who perpetrated the violations to justice’
16; 

– put an end to these violations in order to abide by its ob-
ligations under the African Charter;  

– establish a Commission of Inquiry to investigate the cir-
cumstances under which the victims were expelled and to allow 
representatives of the African Commission, relevant international 
organisations, ICRC, NGOs, concerned consulates and others 

                                                            
14 UN Committee on Economic, Social and Cultural Rights (CESCR), General 
Comment No. 3: The Nature of States Parties' Obligations (Art. 2, Para. 1, of 
the Covenant), 14 December 1990, E/1991/23. URL: http://www.refworld.org/ 
docid/4538838e10.html. (last viewed 29 March 2014). 
15 See: African Commission, Sudan Human Rights Organisation & Centre on 
Housing Rights and Evictions (COHRE) v Sudan. URL: http://www.achpr.org/ 
communications/decision/279.03-296.05/ (last viewed 26 March 2014). 
16See: Egyptian Initiative for Personal Rights and Interights v Egypt, Commu-
nication 323/06. URL: http://www.achpr.org/communications/decision/323.06/ 
(last viewed 26 March 2014). 
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access to detainees and places of detention, including to those 
where non-nationals are held;  

– establish a Commission of Inquiry to investigate the 
causes of the violence and bring those responsible for the viola-
tions to justice, and identify victims of the violence in order to 
provide them with just and adequate compensation17.  

In light of the procedures of satisfaction, the African 
Commission centers on the necessity for investigations of the vi-
olations and penalty through the prosecution of those responsible. 
Nevertheless, the details of the specific measures which States 
should implement are quite vague: for example, to address viola-
tions such as enforced disappearances or extra-judicial killings. 
At the present time the public acknowledgment of human rights 
violations is not involved as a noted component in the African 
Commission’s practice. Public acknowledgment is significant for 
victims because it can assist to overpower stigmatisation and re-
store credit and legality of the justice system.  

It is important to mention other significant measures of sa-
tisfaction ‘commemorations and tributes to the victims’, for ex-
ample, as museums, monuments and memorials, streets naming 
after victims, ceremonies and educational resources. These kinds 
do not yet used in the African Commission’s practice, but such 
measures of satisfaction have been a prominent part, for example 
of the government of Rwanda which commemorated and paid 
tribute to the victims and as well as survivors of the 1994 Geno-
cide. The practice of commemorative reparation steps is relevant 
in the view of mass and gross violations, including a great num-
ber of victims, or in events that happened a long time in the past. 

The right of victims to be guaranteed non-repetition of 
the acts or omissions they harmed is a core part of redress. Inter-
national and regional human rights bodies have appealed States to 

                                                            
17 See: African Commission, Zimbabwe Human Rights NGO Forum v Zim-
babwe, Communication 245/02. URL: http://www.achpr.org/communications/ 
decision/245.02/ (last viewed 29 March 2014). 
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adopt standards to guarantee non-repetition of the human rights` 
violations. The significant role of steps of non-repetition is set in 
the African Commission’s reparation ruling. Though, the African 
Commission’s jurisprudence, in general, suffers from imperma-
nence. It is also not a common exercise of the African Commis-
sion, for example, to recommend ‘regular supervision or moni-

toring of places of detention by qualified and/or experienced per-

sons or organisations’ in events where it found numerous viola-
tions of Article 6 or to address to States to ‘take measures to en-

sure that its law enforcement organs respect the rights of suspects 

detained in line with Article 5 of the Charter’ in the cases of vi-
olation of Article 5. The recent jurisprudence offers the African 
Commission to some extent of the requested by the petitioners. In 
cases when plaintiffs do not involve vast range of measures of 
reparation, the African Commission cannot make any recommen-
dations or take these too widely.  

Gross and massive violations could be differed from other 
violations by their essence, scope and effect on a great number of 
victims and groups of victims. The African Court and the Com-
mission have an exceptional and advanced mandate for the pres-
entation of actio popularis plea on behalf of collective victims. 
This provision supplemented by the African Charter’s norms for 
peoples’ rights, which are ensured to ‘peoples’ in Articles 19–24. 
Furthermore, the African Charter confirms the exceptional nature 
of mass violations in Article 58 which demands the African 
Commission to pay the attention of the Assembly of Heads of 
State and Government events which discover the ‘existence of a 

series of serious or massive violations of human and peoples’ 

rights’. The African Commission’s Rules of Procedure guarantee 
that once acquainted of gross or massive violations of human 
rights, it could ‘submit a communication before the Court against 
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a State party’
18. The necessity to award reparation for mass viola-

tions is especially pertinent in the view of the African human 
rights scope and appropriate for both the African Commission 
and African Court.  

As it has been noted before all legal systems and concepts 
accept the significance of remedies and reparations in the cases of 
a violation of the human rights` obligations. Moreover, remedies 
and reparation also serve the aim of sanctioning the offenders and 
restore the dignity of the direct or indirect victims, including the 
groups of victims.  

Although the African Charter does not directly provide for 
a right to a remedy and reparation, this right is developed and 
upholded by the African Commission’s jurisprudence, generally, 
and the African Court`s in addition.  

 
 

 

                                                            
18 See: African Commission, Rules of Procedure, Rule 118 (3). URL: 
http://www.achpr.org/instruments/rules-of-procedure-2010/ (last viewed 
30 March 2014). 



66 

GEO-POLITICS, A ROOT CAUSE  
OF AFRICA’S UNDER-DEVELOPMENT 

 

Simpe Sasu Baffour-Awuah 

Presbyterian University College (GH) 

Department of Business Administration 

P.O. Box 59 

Abetifi. GHANA 

 

Introduction 
 

The economy of most African countries has not taken off 
after independence as result the 

African continent is subject to famine and has the lowest 
per-capita Gross National Product.  

Also on the political front, it is argued that Africans have 
not been able to establish effective Nation states. This has sus-
tained debates as to the root causes of the continent’s economic 
and political backwardness. Some observers had even ruled out 
the continent from the world progress and labeled it as doomed 
forever.  

Most of the pessimists proclaim therefore that Africa has 
an innate inferiority in organizing themselves to master the envi-
ronment in order to improve social and economic conditions. This 
so called ‘innate inferiority’ to organizing themselves to master 
the environment to improving social and economic conditions is 
said to be based on low Intelligent Quotient (IQ) of Africans as 
compared with Europeans. 

Although some African leaders have stolen and/or wasted 
their nation’s wealth, these are not the root causes of Africa’s 
backwardness. Neither is IQ a contributing factor to this. Those 
who have dominated us have always dominated how the past is 
conceptualized and understood and that is why the major causes 
are relegated to the background. 

Africa’s independence coincided with the Cold War and 
this did a considerable damage to efforts to rebuild the devastated 
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national economies which colonialism left in its wake. Moreover, 
Africa was abandoned at the end of the Cold War, and its in-
debted economies were left to the economists of the IMF and the 
World Bank. 

It is on this note that Africa’s present predicament cannot 
be blamed on low IQ. The root causes can be traced to events 
many years back.  

 

East – west confrontation in Africa 

 
The confrontation between capitalism and socialism en-

tered Africa after the Second World War when the Western 
members of the Alliance against fascism’s belief that the war 
would lead the soviet Union to tone down its revolutionary, ideo-
logically motivated ambitions and revert to a more traditionally 
Russian imperial posture did not materialise1. 

The view commonly expressed after the war was that the 
Soviet Union might fill the vacuum that would be created after 
the war on the international scene. Thus, the primary source of 
conflict between East and West was Russia’s striving for power 
and influence far in excess of its reasonable security require-
ments.  

The belief in the West, especially in Britain was that So-
viets might expand into areas where Britain regarded as being of 
vital interest to its national policy. In 1945, Britain had declined 
from a power with world –wide economic, military and colonial 
positions to a country largely without such positions and this 
masterminded the belief that the country was being pushed into 
oblivion.  

The North Atlantic Treaty Organisation (NATO) was 
formed in 1948/9 as an alliance for mutual protection against 
Communism. The Soviet Union was blamed for causing tension 
in the world; It is, they argued, Soviet expansionism and aggres-

                                                            
1 Crockatt R. Cold War Past and Present. London. Unwin Hayman Ltd. 1987. 
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siveness which underlie the major problems of the contemporary 
world. This inevitably became one of the reasons for the” Soviet 
Threat Theory”. 

Germany was then admitted as a NATO member, and 
consequently the British and American zones in Germany were 
joined together and later in 1948, the French zone was added to 
form one Western zone. And in 1949 the West German state was 
created in August of that year from the 3 zones of France, Britain 
and the United States. The Soviets regarded this as a strong anti –
Soviet act. However, the West should not be the only culprit in 
the making of the Cold War because the Soviets sparked off the 
process with the Berlin Blockade in 1948. It is stated that the wil-
lingness of the Soviet Union’s Western Allies to restore her arch 
enemy Germany to her former position of Power was one of the 
three main reasons which fuelled Soviet mistrust of Western in-
tentions. These made the Soviet Union counter that it is Western 
imperialism which is rather aggressive and belligerent, and not 
the Soviet Union’s actions. 

As a counter measure to NATO, the Warsaw pact was 
formed in 1955, the year that West Germany was admitted into 
NATO. The German Democratic Republic (GDR) was formed in 
the same year from that part of the German territory which the 
Soviets occupied during the war, and the GDR became a member 
of the Warsaw Pact. 

Four former members of an Alliance which fought against 
Nazism, were now split into two opposing camps with three re-
aligning themselves against one – The Soviet Union. Thus, apart 
from security and Geo-political concerns, ideology also stood out 
as one of the underlying factors to the conflict between East and 
West in their pursuit for global influence. When these (and many 
comparable) points have been made, there remains the fact, 
which has psychological as well as political dimensions, of sus-
tained ideological competition between the United States and the 
Soviet Union. 
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A diplomatic approach based on “Deterrence” and “Coer-
cion” was employed as a means of combating communism. 
A close examination of the Cold War Diplomacy reveals that 
these theories were pursued with the view of preventing a serious 
military crisis between the major protagonists and to restrain 
them from deploying their armed forces in settling the confronta-
tion between them. In fact the war they were waging was a dip-
lomatic one instead of one on the battlefield in Europe and Amer-
ica. 

Contrary to the cold nature of this war in Europe, Africa 
became a pawn and the war was hot in Africa due to the influence 
which both camps aspired to wield on the continent. In Europe, it 
had become clear that the gaping vacuum created by the weak-
ness of the colonial powers after the war had to be filled. The de-
sire to control the territories of Africa from outside was some-
thing which occupied the minds of policy makers in Western cap-
itals – economics and geo-politics were the reasons for these wor-
ries. 

The rich resources of this vast continent was needed to re-
build the shattered economies of colonial powers after World 
War Two; and more importantly too was the need for acquisition 
of mineral deposits which could be of importance to the Western 
military industrial complexes to build war machinery for the Cold 
War. The United States took upon itself the leading role in this 
field for fear that the Soviets might fill this vacuum. It was stimu-
lated in particular by two fears that received widespread diffusion 
in the late 1970’s and which were used to legitimize an increased 
US intervention capability that the resources were not only finite 
but imminently exhaustible, and that the Soviet Union might be 
able to interrupt Western access to these sources of supply during 
a war or as a preliminary to it. (Halliday F. 1983)2. 

The need for Africa’s mineral resources for military 
purposes is what Lord Zuckerman calls technology for Cold War. 

                                                            
2 Halliday F. The Making of The Second Cold War. London.Verso. 1983. 



70 

This takes a number of forms. First there is a ‘national security’ 
component; the fact that during the past two decades the USA has 
become dependent on imports for certain minerals and metals 
which are vital to industrial and military power…. Among these 
raw materials are chromium ore, used in weapons alloys and 
manganese, vital in steel productions, 53 % of antimony, used in 
bullets and cannon shells and over 50 % of tin, zinc and nickel.  

The greatest concentration of non – fuel fossils in the third 
world is to be found in what the geologists call ‘High Africa’ i.e. 
South Africa, Namibia, Angola, Zimbabwe and Zaire, a region 
producing uranium, chrome, diamonds, gold and cobalt. No 
theory of international politics can rest upon simple economism; 
but the dissonance of raw materials supply and political stability 
in this region is a major concern to US strategists3. 

Concerning geo-politics, the policy was laid down that the 
routes to and from the resources centers should be permanently 
controlled militarily by the West and this has been one of its ma-
jor preoccupations. Africa is a factor in the successful implemen-
tation of this policy. First, the general pictures of competition for 
resources are used to stress US vulnerability. Secondly, the vul-
nerability is indicated by pointing to the geographical location of 
the key resources. The World’s oil resources are disproportio-
nately located in the Persian Gulf, an area of great instability near 
USSR. The increased US military presence in the Arabian Penin-
sula region and the concern to harass Angola owe a lot to this ma-
terial determination. This concern is accentuated by transport 
problems and by the prospect of interruption in time of war; the 
majority of the Gulf’s oil passes round the South African Cape, 
so that a naval capability in this region is seen as a double raw 
material insurance.  

It is not only around Angola that trouble erupts in Africa, 
but basically around the “High Africa” areas and more so, along 

                                                            
3 Halliday F. The Making of The Second Cold War. London. Verso. 1983. 

. 193. 
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the coast of the Indian Ocean. Countries like Ethiopia, Somalia, 
and Mozambique etc. are always targets for control and manipu-
lation. The best approach adopted in this is the use of the “Soviet 
Threat” or communist expansionist tendencies, which must be 
checked. “The Soviet Union was seen by Western strategists as 
positioning itself to deny the West access to vital raw materials, 
by acquiring allies near the Gulf and High Africa. The USSR is 
also a major producer of gold, gas, chrome, manganese and tita-
nium. It is said to be promoting a potentially fatal reliance of the 
west upon continued Soviet supplies at the same time the USSR 
is presented as being itself in quest of raw materials, purchasing 
grain and soon oil. It is therefore an increasingly desperate rival 
in international markets for those same commodities so needed in 
the West. 

Rejecting the views expressed above the Soviet energy 
crisis has been shown to be an ideological fabrication; a projec-
tion onto the USSR of problems internal to the West. On the oth-
er hand, what is far more threatening is the opposite capacity, 
namely to supply international markets and particularly Western 
Europe with energy. This poses both a national security and eco-
nomic challenges to US interests; it is this fear, of the USSR as a 
source of energy supplies, which has underlain economic rivalry 
going back to the 1920s. 

Africa became the playing field of this ugly confrontation 
with very serious repercussions. 

 
Some legacies of colonialism as contributory factors 

 
As a raw material base and a market for European goods, 

Africa is a strategic continent which should not be left alone. The 
Liberation movements, which were formed to fight against co-
lonial domination, became the channels through which the co-
lonial powers extended their interests. Whereas in the first period 
of colonial domination, the Europeans’ offensive were couched in 
words like “to civilise the backward people of the dark continent” 
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and to “christianise the pagans of Africa,” now after the Second 
World War, the claim was that the west was on a mission to save 
Africa from the “communist threat”. Thus, decolonisation, self-
determination and the strife for National identity and equity with-
in the community of Nations was interpreted as part of the aims 
of the “Domino Theory”. 

The Soviets based their support for the National Libera-
tion Movements on one of the tenets of their foreign policy – “To 
support the National Liberation Movement and to effect all round 
co-operation with the young, developing countries”. 

The Liberation Movements in Africa looked up to the So-
viets for help in their struggle against colonial domination and the 
strife towards National independence. For example, the Soviets 
offered support to the African Independence Party of Guinea-
Bissau and Cape Verde (PAIGC). The Algerian Front for Nation-
al Liberation (FLN), Union of the Peoples’ of the Cameroon 
(UPC), Popular Movement for the Independence of Angola 
(MPLA), Revolutionary front for the Liberation of Mozambiqe 
(FRELIMO), The South West African People’s Organisation 
(SWAPO) and the African National Congress (ANC). This Soviet 
role has served to link the struggles between metropolitan and 
dominated third world countries to that between social system. 
The West for example in the case of Angola supported the Na-
tional Front for the Liberation of Angola (FNLA) and UNITA – 
National Union of Total Independence of Angola. In the Territo-
ries where there were no opposing factions like Mozambique and 
Namibia, they always supported the Apartheid Regime in South 
Africa. 

The conflict between the West and the Soviet Union 
entered Africa. This process acquired a completely dangerous 
dimension in the early 1960’s; this is the period generally referred 
to as the ‘decade of maximum decolonisation and intensification 
of the struggle for independence on the part of the still colonial 
and dependent territories’. Unlike Europe, the Cold War in Africa 
took on a different turn. This was demonstrated by events in 
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former Belgium Congo (Zaire) when all the leaders of the 
nationalist cause were slaughtered. 

NATO employed its ideological and military strength to 
oppose the Congolese patriots who sought true National sove-
reignty for their country, including the control of its natural re-
sources What later aggravated the situation was the ability of the 
West to divide the country and create a destabilizing situation 
there and the inevitable result was war. The NATO powers dis-
credited the Nationalists and treated them as communist agents. 
The exploitation of the mines was a strategic necessity for the 
economy of the capitalist countries, and faced with the strength 
and the determination of Congolese nationalism, the directors of 
the mining companies obliged the industrial region of Katanga to 
proclaim its independence. The hesitant intervention of the UN, 
at this time controlled by American diplomacy, aggravated the 
political situation and provoked a civil war, which set the whole 
country on fire. Despite the fact that Lumumba had won 72 % of 
the votes which brought him to power, he was still regarded as an 
enemy of “democracy”. This was because at the independence 
ceremonies, in the presence of King Baudouin of the Belgians, he 
attacked their rule and asked for Soviet Aid4.  

Although the UN in resolution 1514 (XV) of 1960 on the 
granting of independence to colonial countries and peoples’ 
stated that: “the subjugation of peoples to alien rule, domination 
and exploitation constitutes a denial of Fundamental Human 
Rights, contrary to the charter of the United Nations and is an 
impediment to the promotion of world peace and co-operation”, 
this was dishonoured and the situation in the Congo was regarded 
“as necessary to prevent communist gains”. 

In order to defuse the imminent mounting tension between 
the super powers, H Kissinger stated that we have: “to develop a 
concept of order in a world which is bi-polar militarily, but mul-
tipolar politically”. And Leonid Brezhnev on 30th March 

                                                            
4 Hartman F. African Refugee Crisis. 1973. 
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1971 underlined the need for the realization of the principle of 
peaceful coexistence basically in relations with the capitalists’ 
countries. This marked the beginning of what is general referred 
to as ‘Detente’ in America and the West but a period of relaxation 
of political tension, in the Soviet Union. 

Each of the two super powers had its own approach to-
ward relaxing tension on the international scene. The Americans 
for example aimed at restricting Soviet Union from expanding its 
influence into what it described as ‘areas of opportunity’. Ameri-
cans also said that real Détente was possible if the USSR agreed 
to and ceased “adventurism” in the Third World. On the US side, 
expectations were that stability in the central strategic relation-
ship, combined with a “carrot – and-stick’ approach in other areas 
of the relationship, would lead to less aggressive Soviet behaviour 
around the world; less confrontation, and more co-operation5. 
America’s main pre-occupation during the period of Détente in the 
1970s seemed primarily to centre on checking Soviet influence 
around the world from interfering with America’s interests abroad. 
American conception of Détente was concerned predominantly 
with regulating Soviet behaviour and encouraging Soviet restraints. 
Indeed, Kissinger, saw Détente as a means of inducing Soviet ‘Self 
– containment” when the United States was no longer able to en-
force containment through traditional military means.  

This had to be done through Kissinger’s linkage strategy, 
which emphasized inducements for Soviet good behaviour and 
penalties for Soviet misdeeds. The carrot for Soviet restraint was 
increased Soviet -American trade… Among the package of 
measures was an American commitment to grant the Soviet Un-
ion the “Most Favoured Nations” (MFN) status and to provide 
substantial credits for Soviet purchases from the United States 
(ibid). Apart from East –West trade, the other “benefits” which 
America proposed in order to restrain the Soviets was agreements 
on Arms controls. These American proposals were unacceptable 

                                                            
5 Hartman F. African Refugee Crisis. 1973. 
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to the Soviets because they believed that negotiations are carried 
out between sovereigns of equal standing and not vice versa; the 
Soviets on the contrary regarded Détente as the relaxation of po-
litical tension and not as a means of intimidation or coercion. The 
Soviet leaders saw Détente as both an extension of the peaceful 
coexistence strategy and an acknowledgement of the new Soviet 
status as a super power. It was emphasized in Soviet pronounce-
ments that Détente did not mean an end to the class struggle and 
would not prevent the Soviet Union from continuing to support 
war of national liberation (ibid). 

Africa is often cited as the continent where Moscow was 
most adventurous. Angola and Ethiopia are cases where the 
Americans publicized their concern about Soviet actions. In both 
cases, the troops involved were not Soviet but Cuban, and in both 
cases, the side Moscow supported was also backed by the 
Organisation of African Unity. In Angola , two further points 
should be made to put the Soviet action into perspective. First, 
the United States was quite prepared to compete for influence in 
the country until the Clark Amendment prevented further aid. 
Only then did Kissinger begin to talk of such competition as 
being against the spirit of Détente. Secondly, the massive soviet 
airlift and sealift of troops and equipment only took place after 
the South Africans had attacked Angola. The Soviet intervention 
could be justified, therefore, in terms of a defensive action. 
Likewise in Ethiopia, troops were inserted to repel an attack from 
another Soviet ally, Somalia. There were grave fears at the time 
that Moscow would use war to try to impose some kind of 
Marxist –Leninist Federation on the Horn of Africa. This never 
happened. Instead, with a curios relish, the United States chose to 
depict the events in the Horn as a victory for Moscow and as a 
humiliating defeat for Washington .Brzezenski typified this 
approach when he said that Strategic Arms Limitation Talks 
(SALT) lay buried in the sands of the Ogaden. 

In Angola in 1975 although the Soviet and Cuban in-
volvement in Angola is widely seen in the United States as an 
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example of Soviet behaviour that contravened the rules of 
Détente but when Portugal withdrew from Angola on 11th No-
vember 1975, it left the country independent, but in the grip of 
civil war. Indeed, South Africa’s intervention in Angola in Octo-
ber, before independence, almost succeeded in driving the MPLA 
out of the capital, Luanda; but the tide was turned in November 
/December by the arrival of Cuban troops. Although it achieved 
its immediate objective, Soviet intervention in Angola, direct and 
indirect can scarcely be said to have enabled the Soviet Union to 
establish a sphere of influence in Southern Africa. Put in the 
crudest terms, the United States backed a loser in Angola. 

In Angola, the Soviet intervention on behalf of the MPLA, 
in conjunction with the Cuban expeditionary corps, would not 
have been necessary had the MPLA not faced attack from South 
Africa and its allies in the South and from Zaire, the CIA and 
their Angolan associates in the North. In none of these cases did 
soviet military role play a decisive part in initiating the revolutio-
nary change. 

The inability of the super-powers to find a compromise so-
lution on the African situation during the 1970’s détente helped to 
spark off the bitterest stage of the decolonisation process in Africa.  

With the demise of Détente between the United States and 
the Soviet Union, the stage was set for the second scramble for 
Africa. In Mozambique, an alternative group was set up by the 
apartheid South African Defence Force (SADF) to destabilise the 
new Frelimo government just because Frelimo had declared 
Marxism as its ideology. This alternative group’s (RENAMO) 
sole aim was to destroy the country’s infrastructure, schools and 
hospitals. The destabilization of Mozambique was also aimed at 
making it ungovernable and also to make sure that South Africa’s 
White minority regime remained the ultimate and the all-
powerful regime in the region so as to provide it with a rearguard. 

In Namibia in 1980, the so-called Tribal Army was trans-
formed into the South West African Territorial Force (SWATF). 
Additionally, a group known as ‘KOEVOET’ was armed by 
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South Africa in Namibia to destabilise and to render ineffective, 
the struggle of SWAPO for independence. With apartheid backed 
by the West, RENAMO rebels against FRELIMO in Mozambi-
que, SWATF and KOEVOET against SWAPO and with a force 
of more than 100,000 South African Soldiers in Namibia, and 
UNITA against the MPLA in Angola, the way was being cleared 
to help maintain South Africa’s total dominance of the region. 
This also inevitably led to the control of the region by Western 
capital. All the front-line states in South Africa had their air spac-
es constantly violated with the South African Air Force conduct-
ing air raids into their territories under the guise of ‘hot – ursuit’ 
of terrorists. By 1986, it was estimated that the destruction of 
Angola’s infrastructure totaled about £20 billion. During 1982, 
approximately 50,000 km of Kunene province in Angola was un-
der South Africa’s occupation .This was the aftermath of an oper-
ation codenamed ‘Protea’ by the South African Defence Force 
and executed by an estimated 11,000 troops. 

During the period of decolonisation in Africa, the minori-
ty racist regime in South Africa received both economic and mili-
tary aid from the West which enabled it to project itself not only 
as the Country which practiced apartheid in a given country, but 
also one which carried out and masterminded state terrorism, ag-
gression and economic sabotage far beyond its borders. 

The uneven benefits that decolonisation has brought Afri-
ca has by contrast well suited the interests of Europe. In the post-
colonial era, trade preceded the flag and has outlasted it. Giant 
European and American companies continue to dominate the 
economies of fledging African States. The new word for this is 
neo-colonialism. It is much the same as informal empire; the in-
visible empire of trade and influence that had preceded the 
scramble6. 

                                                            
6 Pakenham T. The Scramble for Africa. London. Abacus. 1993. 
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International response to the human cost  

of super power rivalry in Africa. 

 
The UN General Assembly on 28th July 1951 adopted the 

UN convention relating to the status of refugees. This body was 
empowered to deal with the refugee problem which had arisen as 
a result of the war. The adoption of this convention concretized 
the legal status of refugees in contemporary international law. 
Prior to the adoption of the UN convention of 28th July 1951, a 
remarkable international attention was given to the defence of the 
human person between 1948 and 1950. In 1948, the Universal 
Declaration of Human Rights was proclaimed by the United Na-
tions and in 1949 the 4 Geneva Conventions for the protection of 
victims of war codified the safeguard of military personnel places 
‘hors de combat’ as well as persons not taking part in hostility. 

However, a closer examination of the 1951 convention on 
the legal status of refugees portrays that it is international though, 
but the provisions are only enumerative and not universal in 
scope because there was a geographical limitation in the conven-
tion regarding the definition of a refugee. A refugee was thus de-
fined: A Refugee is any person who as a result of events occur-
ring before 1 January 1951 and owing to a well-founded fear of 
being persecuted for reasons of race, religion, nationality, mem-
bership of a particular social group or political opinion is outside 
the country of his nationality. Although the geographical limita-
tion in the definition of the convention was eliminated in 1967 by 
the protocol additional to the 1951 convention on the status of 
refugees, the convention maintained its strict regional application. 
Though this happened at a time generally referred to as the period 
of intensification of the struggle for independence in Africa, yet it 
was argued that conditions which compel Africans to leave their 
countries of origin in search of safe havens do not warrant apply-
ing the conventional definition of refugee to them. It is therefore 
maintained that “fear of persecution” and its well – foundedness 
are applicable only in the case of political offenders. From this 
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assertion, it is claimed that the element of persecution contained 
in the definition is not a criteria for determining refugee status of 
those fleeing wars in Africa, either civil or international. 

Meanwhile, a careful examination of the historical condi-
tions which drew the attention of the international community for 
organized action in favour of refugees after the two world wars 
reveal that wars were the cause for such International efforts. The 
formation of organizations such as the United Nations Relief and 
Rehabilitation Administration (U.N.R.R.A), the International 
Refugees Organisation (I.R.O) and finally the establishment of 
the United Nations High Commission for Refugees were all 
geared towards alleviating the suffering of the victims of the 
Second World War.  

Majority of those who crossed borders in search of refuge 
are mainly people who were not directly involved in the hostili-
ties. When one recalls that overthrown tyrants and African lead-
ers who have stolen their countries monies are known to have 
sought asylum in foreign territories and foreign countries have 
readily granted them asylum, then the arguments which have 
been advanced to deny ordinary Africans refugee status are hypo-
critical. This is not in conformity with the United Nations Charter 
Article 1 (13) solicits international co-operation in solving inter-
national problems of humanitarian character.  

Noting with concern the constantly increasing number of 
refugees in Africa and desirous of finding ways of alleviating 
some of the misery and suffering of refugees in Africa, the O.A.U 
adopted in 1969 a convention governing the specific aspects of 
refugees in Africa. This convention stated in Article 1 (2) that a 
refugee is a “person who owing to external aggression, occupa-
tion, foreign domination, and events seriously disturbing public 
order in either part or the whole of his country of origin or natio-
nality, is compelled to leave his place of habitual residence in or-
der to seek refuge in another place outside his country of origin or 
nationality”. 
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With this definition in place, the poverty-stricken coun-
tries of Africa who have just emerged from centuries of colonial-
ism accepted responsibilities for the crimes of colonialism and its 
legacies together with those of the cold war. 

For legal convenience African countries have adopted a 
convention which they cannot implement. Paradoxically, the rich 
mineral deposits in Africa have become the cause of these cycles 
of death in Africa; millions are dying of hunger while our terrains 
lay bare and have almost turned into deserts. 

Wars have created unfavourable conditions for living and 
it was introduced by those who wanted the resources of the conti-
nent to rebuild their economies after the devastation they suffered 
during the Second World War, Geo-politics is also a contributory 
factor in this devastation. African countries with their fragile 
economies bore a burden which was entrusted upon them by the 
International community. 

 
Conclusion 

 
Africa’s economic and political backwardness cannot be 

explained in a way the pseudo-scientists have attempted to do. 
The continent’s economic and political backwardness are due to 
multiple of factors. This study was carried to oppose the racist 
Darwinist and the biological explanation of Africa’s current pre-
dicaments. Thus, the transitory events from slavery to the cold 
war cannot be overlooked and substituted by genetic explanations 
of why the continent is backward economically and politically. 
That is why history constitutes the relation between the present 
and the past. The past is not for living in. It is a well of conclu-
sions from which we draw in order to act. 

The transitory events from slavery to the Cold War, have 
had persistent effects on Africa’s development-politically, eco-
nomically and socially and these cannot be overshadowed by 
pseudo-scientific argument. 
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The most popular definition of the principle of sustainable 

development emanated from the Brundtland Report of the United 
Nations Commission on Environment and Development which 
summarized it as “development that meets the need of the present 
without compromising the ability of future generations to meet 
their own needs.” 

Prior to this definition, there had been a ‘battle of ideas’ 
between the Preservationists and the Conservationists. While the 
former canvassed for ‘non-use values’, the latter canvassed for 
‘use values.’ 

Presently, the argument has been enlarged by the different 
perceptions attributed to the principle by both the rich and devel-
oped world and the poor and developing world. The former 
claims that they are rich because they have adopted sustainable 
development institutions and policies, not necessarily because 
they exploit and consume a disproportionate share of the world’s 
resources. On the contrary, they claim that the poor and develop-
ing world is poor due to their inability or unwillingness to adopt 
sustainable development institutions and policies. 

Developing countries view the principle with understand-
able suspicion. They claim that the principle was meant to slow 
development in the developing countries under the guise of envi-
ronmental consciousness. Further, that it is an extension of the 
neo-liberalist ideology. 

As we mark the end of the United Nations Decade for 
Education for Sustainable Development (2005–2014), this paper 
will critically analyse the differing perceptions of the principle 
with a view to highlighting the African perspective. 
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The 1979 Bonn Convention on migratory species1 (CMS) 

stipulates that “Parties… shall endeavour to conclude Agree-
ments covering the conservation and management of migratory 

                                                            
1 Convention on the Conservation of Migratory Species of Wild Animals. URL: 
http://www.cms.int/sites/default/files/instrument/cms_convtxt_english.pdf (date of 
access: 27.04.2014). About CMS see also:  . .  -

 «    »   -
 //   – International Law. 2011. № 01-02 (45–46). 

. 138–140;  . .      -
     //   

  . ., 2011. № 2 (44). . 89–94; 
 . .    «  »   

       1979 .? // 
    :  

  -  . ,  
9–10  2010 . /  . . . , . . К , 

. . К . .: , 2011. . II. . 146–154;  . . -
   ,    

     //  -
 . 2013. № 9 (64). . 112–115; Tsipris M. International Law 

and migratory species of wild animals // We speak legal English, German, 
French: Proceedings of the annual students’ conference. M.: PFUR, 2010.  
P. 123–125; Tsipris M. “Migratory Species of Wild Animals” as an Indepen-
dent Object of International Legal Protection // We speak Legal English, Ger-
man, French, Spanish, Chinese: Students’ Annual Conference. M.: PFUR, 
2012. P. 111–112. 
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species included in Appendix II2” (art.II) and “Parties are encour-
aged to take action with a view to concluding agreements” for 
migratory species (art.IV). 

The Agreements may range from legally binding treaties 
(called Agreements) to less formal instruments, such as Memo-
randa of Understanding (MoU), and can be adapted to the re-
quirements of particular regions. The development of models tai-
lored according to the conservation needs throughout the migrato-
ry range is a unique capacity to the Convention. 

At its Sixth Meeting (Cape Town, 10–16 November 1999) 
the CMS Conference of the Parties adopted Recommendation 6.5 
“Co-operative Action for the African Elephant (Loxodonta afri-

cana) in the Western and Central Africa”3. In this Recommenda-

                                                            
2 Appendix II shall list migratory species which have an unfavourable conser-
vation status and which require international agreements for their conservation 
and management, as well as those which have a conservation status which 
would significantly benefit from the international cooperation that could be 
achieved by an international agreement (art. IV). Also see:  . . -

        
      1979 . // -

    :  XI -
  -  ,  
  . . :  2 . / . . . . . -

, 12–13  2013 . .: , 2014. . 2. . 553–562;  . . 
        

1979 .        -
 // -    .  -
  XI   -  -

 «     », 
   . . . , 12  

2013 . / . . . . , . . К , . . . .: 
, 2014. . 212–221. 

3 Convention on the Conservation of Migratory Species of Wild Animals. 
Recommendation 6.5 “Co-operative Action for the African Elephant (Lox-
odonta africana) in the Western and Central Africa”. URL: 
http://www.cms.int/sites/default/files/document/Rec6.5_E_0_0.pdf (date of 
access: 27.04.2014). See also:  . .   -

      //   
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tion the CMS Conference of the Parties “suggests that the Range 
States envisage developing and concluding one or more Agree-
ments, including action plants, and implementing them” (par. 4). 

One of such MoU is Memorandum of Understanding con-
cerning Conservation Measures for the West African Populations 
of the African Elephant (Loxodonta Africana) adopted on the 22nd 
of November 2005 under art. IV (4) of the Bonn Convention 
(par.8 of the Memorandum). The African elephant is one of the 
species listed in the appendices of both, Convention on Interna-
tional Trade in Endangered Species of Wild Fauna and Flora4 
(CITES) and CMS. 

                                                                                                                                   
 : ,   :  X  

  , . 29–30  2011 . .: -
  , 2011. . 117–1220;  .  -
      //     

   .  XI    -
. К , 14-15  2012 . К , 2012. . 101–102; -

 . .        
    //   -

   .    X  -
 -   «   -

  »,    
. . . , 12  2012 . / . . . . , 
. . К , . . . .: , 2012. . 90–101. 

4 Convention on International Trade in Endangered Species of Wild Fauna and 
Flora. Appendices I, II and III (valid from 22 May 2009). URL:  
http://www.cites.org/eng/app/e-appendices.pdf (date of access: 27.04.2014 .). 
About CITES see also: К  . .,  К. .   CITES:  

 К  //  , 2013. № 4. . 31–36; -
 . .    :  2 . .:  

 К , 2004. . I:   . 
. 448–449;   /  . . . К . . 486–487; 
К  . .,  . .,  . .   

 . .: -  , 2007. . 79–80; К  . . 
    . .: , 2007. . 85–

86;  К. .     -
     ,    -

, – 40  //     
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By date, 13 African States (Benin, Burkina Faso, Cote 
d’Ivoire, Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Niger, 
Nigeria, Senegal, Sierra Leone, Togo) signed this Memorandum. 
The non-binding character of the Memorandum if affirmed in its 
par.12: “Nothing in this Memorandum of Understanding will be 
legally binding on any of the signatories either individually or 
collectively”. The Secretariat functions are provided by the CMS 
Secretariat (par. 14, 15). 

The Memorandum stipulates holding of regular meetings 
at which the implementation of the Memorandum is to be as-
sessed (par. 5). By this time there have been hold two Meetings 
of the Signatories: 1) in Accra, Ghana, 30-31 March 2009; 
2) Niamey, Niger, 20–21 June 2011.  

At the First Meeting of the Signatory States the partici-
pants adopted a declaration which stipulated the adoption of a 
work programme for the years 2009–20115. The main themes of 
this Programme are (par. 4 of the Programme): 

a. Information necessary for management (organize inven-
tories of elephants; study seasonal movements of trans-boundary 
elephants; undertake genetic studies to determine the taxonomic 
status of the forest and savannah elephants; evaluation of the so-
cio-economic value of elephants; evaluation of the cost/benefit 
ratio; improvement of the cost/benefit ratio); 

                                                                                                                                   
:  XI   -  

,    . . :  2 . / 
. . . . . , 12–13  2013 . .: , 2014. 

. 2. . 535–541. 
5 Medium Term International Work Programme. First Meeting of the Signato-
ries to the Memorandum of Understanding concerning Conservation Measures 
for the West African Populations of the African Elephant (Loxodonta Afri-
cana). Accra, Ghana, 30–31 March 2009. Annex 6.  
UNEP/CMS/WAE1/REPORT. URL: http://www.cms.int/sites/default/files/ 
document/WAE1_Meeting_Report_E_with_annexes_0.pdf (date of access: 
27.04.2014). 



86 

b. Enhanced institutional capacity for management (or-
ganize training courses at a site-specific and sub-regional level; 
supply of equipment need to the relevant agents); 

c. Reduction of the rate of loss of elephant habitat (eva-
luate the habitats; develop and/or implement management plans); 

d. Reduction of conflict between humans and elephants 
(report on conflict sites; contribution to the resolution of con-
flicts; reinforcement of capacities); 

e. Better understanding and effective control of the ivory 
trade (conduct studies into ivory trade in those countries identi-
fied by Elephant Trade Information System (ETIS); initiate poli-
cies on the control of ivory trade at the level of the Economic 
Community of West African States (ECOWAS); reinforce the 
capacities of the persons involved in controlling the trade in 
ivory); 

f. Illegal killing of elephants contained (strengthen control 
policies; strengthen the capacities of the persons involved in the 
struggle against poaching; supply of necessary equipment to the 
agents concerned); 

g. Elephant conservation issues better understood at all le-
vels (information, education and communication (IEC) cam-
paigns); 

h. Strengthening of cooperation between Range States 
(creation of a technical consultation network for the management 
of each trans-boundary area; development and implementation of 
joint initiatives); 

i. Costs/benefits of the presence of elephants (human re-
sources; financial resources); 

j. Implementation and evaluation of the Work Programme 
(monitoring of implementation; evaluation of the programme); 

k. Mobilisation of the necessary financial and human re-
sources for the implementation of the Work Programme. 

At the Second Meeting of the Signatories it was decided 
that MIKE (Monitoring the Illegal Killing of the Elephants) and 
CMS meetings would henceforth be held jointly. The Programme 
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was examined by the Signatories during the Meeting, and there 
was adopted the Medium Term International Work Programme 
concerning Conservation Measure for the West African Popula-
tions of the African Elephant (Loxodonta africana) for the years 
2012-20146, with the same main themes. 

The Strategy for the Conservation of West African Ele-
phants7 (1999) developed by the African Elephant Specialists 
Group of the IUCN Species Survival Commission (IUCN/SSC) 
with support from the World Wild Fund for Nature is annexed to 
the Memorandum “as a basis for conserving all populations of the 
species in West Africa. The Strategy includes inter alia measures 
to: (a) evaluate the status of elephants; (b) maintain and increase 
elephant populations; and (c) improve elephant habitats” (par.3). 

The objective of the Memorandum of Understanding con-
cerning Conservation Measures for the West African Populations 
of the African Elephant (Loxodonta Africana) and of the Strategy 
for the Conservation of the West African Elephant is to “Take 
steps to conserve and, when and where appropriate, to strictly 
protect the African Elephant and to conserve and sustainably use 
the habitats essential for its survival” (par. 1 of the MoU). 

The Strategy lists the following seven results to be ob-
tained during implementation of the Strategy: 1. Information ne-
cessary for management; 2. Better understanding and effective 
control of the ivory trade; 3. Enhanced institutional capacity for 

                                                            
6 Medium Term International Work Programme concerning Conservation 
Measure for the West African Populations of the African Elephant (Loxodonta 
africana) for the years 2012–2014. Second Meeting of the Signatories to the 
Memorandum of Understanding concerning Conservation Measures for the 
West African Populations of the African Elephant (Loxodonta africana). Nia-
mey, Niger, 20–21 June 2011. Report of the Second Meeting of the Signato-
ries. UNEP/CMS/WAE2/Report. URL: http://www.cms.int/sites/default/files/ 
document/WAE2_Meeting_Report_E_0.pdf (date of access: 27.04.2014). 
7 Strategy for the Conservation of West African Elephants. Revised version – 
March 2005. URL: https://cmsdata.iucn.org/downloads/strategy_version_ 
march_2005_en.pdf (date of access: 27.04.2014). 



88 

elephant management; 4. Reduction in the rate of loss of elephant 
range; 5. Illegal killing of elephants contained; 6. Elephant con-
servation issues better understood at all levels; 7. Regional under-
standing and cooperation strengthened. 

Paragraph 3 of the MoU suggests that the objectives con-
tained in the Strategy could be achieved through the development 
and implementation of national elephant conservation and man-
agement strategies and plans. 

In the Report prepared by the CMS Secretariat for the 
Second Meeting of the MoU Signatories8 the Secretariat affirms 
the MoU preamble provision that the implementation of the 
CITES programmes, Monitoring the Illegal Killing of Elephants 
(MIKE) and the Elephant Trade Information System (ETIS), 
could provide valuable information to support the conservation 
and management of West Africa’s elephants if effectively imple-
mented. 

In June 2008, the CMS Secretariat participated in the 
CITES Secretariat African elephant meeting (Mombasa, Kenya). 
Following that meeting, the CMS and CITES Secretariats agreed 
on convening a joint meeting with a view to coordinating efforts 
and joining forces to identify and promote the implementation of 
trans-boundary conservation measures. In addition, the CITES 
and CMS Secretariats signed Memorandum of Understanding9 

                                                            
8 Report of the Secretariat. Second Meeting of the Signatories to the Memo-
randum of Understanding concerning Conservation Measures for the West 
African Populations of the African Elephant (Loxodonta africana). Niamey, 
Niger, 20-21 June 2011. UNEP/CMS/WAE2/Doc.4. Agenda Item 5.0. URL: 
http://www.cms.int/sites/default/files/document/WAE2_Doc_4_Secretariat_Re
port_E_0.pdf (date of access: 27.04.2014). 
9 Memorandum of Understanding between The Secretariat of the Convention 
on International Trade in Endangered Species of Wild Fauna and Flora (CITES 
Secretariat) and The Secretariat of the Convention on the Conservation of Mi-
gratory Species of Wild Animals (CMS Secretariat). URL: 
http://www.cms.int/sites/default/files/document/Inf12_MoU_CMS_CITES_E_
only_0.pdf (date of access: 27.04.2014). About the CMS and CITES coopera-
tion see also: Building Alliances to better Protect Wildlife Across Borders. 
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concerning their cooperation on key issues of conservation of 
biological diversity. 

The fact that all West African Range States of the African 
Elephant are eligible to sign the Memorandum is of great impor-
tance. 

Despite the non-binding character of the considered Me-
morandum of Understanding it plays a significant role in preser-
vation of migratory species, as it serves to articulate standards 
widely shared, or aspired to, by nations. 

 
 
 

 

 

 

 

                                                                                                                                   
URL: http://wildlifeday.org/sites/default/files/Building_Alliances_to_better_ 
Protect_Wildlife_Across_Borders.pdf (date of access: 27.04.2014); Conven-
tion on the Conservation of Migratory Species of Wild Animals. Resolution 
7.9 “Cooperation with Other Bodies and Processes”. URL: 
http://www.cms.int/sites/default/files/document/RES_7_09_Cooperation_Bodi
es_0_0.pdf (date of access: 27.04.2014); CMS CITES Joint Work Programme 
2012-2014. URL: http://www.cites.org/sites/default/files/common/disc/sec/ 
CMS_annex.pdf (date of access: 27.04.2014); Institutional Interaction in Glob-
al Environmental Governance. Synergy and Conflict among International and 
EU Policies / S. Oberthür, Th. Gehring (eds). Massachusetts: Massachusetts 
Institute of Technology. 2006. P. 157–180. 
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1 Odada E.O., Olago D.O., Ochola W. Environment for Development: An Eco-
systems Assessment of Lake Victoria Basin. UNEP/PASS, 2006. . 113. 
2 East African Community Treaty 1999. URL: www.eac.int/treaty (  -

: 01.09.2014). 
3 EAC Protocol on Environment & Natural Resource Management. URL: 
www.eac.int/environment/index.php?option=com_content&view=article&id=
122:eac-gender-a-community-development-framework&catid=3:key-
documents (  : 01.09.2014). 
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In 2005 the European Union adopted the Global Approach 

to Migration: Priority Actions for Africa and the Mediterranean 
region in order to establish close cooperation in the field of 
migration from Africa and the Mediterranean. This step of the EU 
was caused by the increasing migration flows, including illegal, 
from these two regions. For Africa began a new stage in the 
solution of migration within the region (the adoption of 
conventions, joint actions) and appeared the possibility of 
obtaining assistance from the EU for the joint management of 
migration. 
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