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BBEOEHUE

3a OCTKOJIOHUABHBIN nepruosl B AQpuke ObUTH pelieHbl
Ba)XXHBIE ACMEKThl TOCYAAPCTBEHHOI'O CTPOUTENBCTBA M PErHo-
HaJIbHOM  MHTerpauuu  rocyaapctB.  MHcTurynumoHambHO-
MHTErPallMOHHBIE MEXaHU3Mbl NOJIYYHIN Pa3BETBIEHHBIA Xapak-
Tep. MacmTaOpl HHTETpaluu NpuBeNu K npeodpazoBanuio OAE
B Adpukanckuii coro3 B Havdasie XXI B. HeiHe oCHOBBEI peruno-
HaJIbHOM HMHTETpalMM TBEPAO OMMPAIOTCS HAa MEXIAyHapOAHbIE
COIVIALIEHUS TOJIUTUYECKOT0, SKOHOMUYECKOT0 ¥ TYMaHUTapHOTO
xapakTepa. B menom adpukaHckue rocynrapcTBa akTUBHO y4acT-
BYIOT B MEXIyHapOJHOM COTPYJHHYECTBE Ha YHHMBEPCAIBHOM,
PETHOHAIBHOM U CyOpEernoHabHOM YPOBHSIX.

Onnako ycwnusa adpuKaHCKUX TOCYJIApCcTB B cdepax co-
LIMAJIbHO-3KOHOMUYECKMX OTHOLIEHWI IOKa HE AAI0T JKEJIAEMBIX
pe3yabTaroB. [IpuunHa 3TOro no-npexHeMy 3akIr4aeTcs B CIIO-
JKUBILICHCS HECTIpaBeIJIMBOM MUPOBOW SKOHOMHUYECKOH U (pUHAH-
COBOH MOJUTHKE. DKOHOMHUYECKH Pa3BUTHIE 3allajiHble Tocyap-
CTBa, CPEAM KOTOPBIX OBIBIIME METPOMOJIMHU, HE MOJICPKAIH
peanuzanuio Hoeo2o mencoyHapooHo20 IKOHOMUUECKO20 NOPSO-
Ka, y4pexKIeHHOro B Hauanme 70-X IT. mpounioro Bexa'. Kak pe-
3yJIbTaT, OJABJIAIONIEe OONBIIMHCTBO 3TUX FOCYAapCTB HE CMOT-
JIY BBINIOJIHUTH YCTAHOBKH Lleniel pa3BUTHS THICSYEIICTUS (L[PT)z,
KOTOpbIe ObUIM UM NOCWIIBbHBEL. BMecTe ¢ TeM 0e3 CyleCTBEHHOro
YIIy4ILIEHHUS COLUATbHO-DKOHOMUYECKOTO IOJIOKEHHSI HACEIEHUS
A¢puku OyneT yXyAlmarbcs NOIUTUYECKas: CUTyalusl Ha KOHTH-
HEHTE, KOTOpasi YpeBaTa HEraTUBHBIMU MOCJIEACTBUSIMHU HE TOJIb-
KO Ul apUKAHCKUX IOCYJIapCTB, HO U JUIsl BCEIO MEXAyHapo.I-
HOTO cooOuiecTBa. SIBHbIC MPU3HAKK 3TOTO YK€ HAOIIOAIOTCS B

! Ilexnapauus 06 YCTAHOBIGHHH HOBOTO MEKIYHAPOJHOIO SKOHOMHUYECKOTO
nopsaka Obuta mpuHsATa Pesomonmei I'enepansHoli AccamOien OOH 3201
(S-VI) ot 1 mas 1974 r.

2 Cwm.: http://www.un.org/ru/millenniumgoals.
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BU/JIE COBEPIICHHUS MAaCCOBBIX YOUNCTB Ha 3THUYECKOU MOYBE, TY-
MaHHUTapHON KaTacTpo(bl B OTAEIBHBIX cyOpernonax AdQpuku,
MEXTOCYJapCTBEHHBIX BOMHAX, JaJbHEUIIETro pa3/esieHusl rocy-
JIapCTB B PE3YJIbTATE IPAXKAAHCKOM BOMHBI U T. 1.

K »TuMm HeraTuBHBIM COOBITHSM J0OABJISETCS HEMPaBO-
MEpHOE BMEIIATEIILCTBO M3BHE B BHJE TaK Ha3blBaeMoW «apald-
CKOM BECHBD» WJIM BOOPYKEHHOTO BTOpkKeHUS B JIuBHio. CTpeMu-
TEJILHOE PAcIpOCTpaHeHHue 300Jbl CTAJO JO0KA3aTEIbCTBOM Oec-
CHJIMSI PETHOHAIBHOIO MOTEHIMANa U O€CIIOMOIIIHOCTH BCEro MHU-
pPOBOTO co00IIIecTBa B OOPHOE C TaHAEMHUCH.

Ha nam B3rsa, Adpuky ciiemyeT paccMaTpuBaTh Kak OT-
pa’keHHe COCTOSHHSI MUPOBOTO COOOIIECTBA CO CBOMMH IUTFOCAMU
U MUHYCaMHU.

HecmoTps Ha Hanuuue MHOXKECTBA MpoOJIeM M HEYKJIOH-
HOE yBEJIMYEHHE YHMCJIa HOBBIX BBI30BOB CTAOMIIBHOCTH Ha adpu-
KaHCKOM KOHTHHEHTE, ECTb YBEPEHHOCTb B TOM, YTO COBMECTHBI-
MU yCWIHSMHU a(pUKaHCKUX TOCYAapCTB B COTPYAHHYECTBE C
apyrumu rocyaapcrsamu — wieHaMu OOH 3ty TpyiHOCTH Takke
OyIyT MpeoJoJieHbl HA OCHOBE COBPEMEHHOT0 MEXIyHApOJHOTO
mpasa.

B mporpecce adpukaHCKUX HApOAOB U OOIIECTB BCE ac-
MIEKTHI )KU3HU SBIIIOTCS KIIOYEBBIMU, CPEAN KOTOPBIX chepa 00-
pa3oBaHUs BBICTYyNAeT M KakK yCJIOBUE, U KaK CPEICTBO BCECTO-
POHHETO pa3BUTHs MHIUBHUIOB, OOIIIECTBA U CAMOTO T'OCYAapCTBA.
B ycnoBusix OTCyTCTBHUSI TOCTaTOUHBIX BHYTPEHHUX PECYPCOB B
aTOM chepe 6obIIIOe 3HAYCHHIE UMEET BHEIIHSS TOMOIIb. B cru-
CKE TJIABHBIX BHEIIHMX HUIPOKOB JOCTOHHOE MECTO 3aHUMAaeT
PYJIH (panee MMEHOBABIIUICS KaK Y HUBEPCUTET ApY>KObI HApoO-
noB umenu [latpuca JlymymOBI), a B ero pamkax — kadenpa Mex-
JYHapOJHOTO IpaBa. BeIMyCKHUKH 3TOH Kadeapsl yCHEHo Tpy-
JSTCS BO BCeX a(pUKaHCKUX TOCYJIapcTBaX, a MHOTHE U3 HHUX
npeacTaBisioT appukanckue crpansl B OOH u npyrux mexmy-
HapOAHBIX OpraHu3anusax. 3a nocieanue 20 JeT BBIXOJALIAMHU U3
Ad¢puxu Ha kKadenpe ObLJIO MOATOTOBICHO M 3aIlMIICHO Ooiiee
30 KaHIUOATCKUX AUCCEPTALMM MO MEXIyHapOJHOMY mpaBy. M3
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MOCJICIHUX 3aIIUT MOXKHO OTMETUTH padbory uammo Cupaba u3
Manu «AdpukaHckas cucTeMa 3allUThl IPaB 4eJIOBEKa U Hapo-
noB»°. Ha nmaHHBI MOMEHT Ha Kadelpe B acImMpaHType 00yda-
fotcst 7 couckareneit u3 Adpuxku (Manu, Kamepyna, Kenwun,
Kor-n’HByapa, bennna).

B nacrosiiee BpeMsi Ha Kadenpe MexayHapOIHOTO MpaBa
BOCCTAHABJIMBAIOTCS  TPAJULMH, 3aJ0KEHHbIE Mpodeccopom
W.I1. baumenko, BkIoYas (yHIaMEHTAIbHBbIE MEXIyHapOIHO-
IIPaBOBBIE UCCIIENOBAaHUS apUKaHCKUX Mpobiem. B wactHOCTH,
TpU rojxa Haszaj npu Kadeape MexayHapoiHoro mpasa PYJIH
o1 co3mad llentp African Studies. /lannpiii LleHTp akTHBHO
B3aumoeiicteyer ¢ Mucrutyrom Adpuku PAH u npyrumu Ha-
y4HBIMH IIeHTpamu B Poccun u 3a py6Gexxom. Tak, Hanpumep, B
2014 r. 6onee 20 nmpenogaBarenel, aCOUPAHTOB U CTYACHTOB Ka-
dbenpsl npunsuin ydyactue B XIII xoHbepeHun adppukaHUCTOB
«OO01ecTBO U MOMUTHKA B AQpuKe: HEM3MEHHOE, MEHSIOIIeecs,
HoBoe» (MockBa, 27-30 mas 2014 1.) m XIII Bcepoccuiickoit
KOH(pepeHIIMH MoIobIX appukaHuctoB «CrTpaHbl AQpuKd B
riobanpHOM nmonutuke XXI Bekay (Cankt-IlerepOypr, 7-8 HOs0-
ps 2014 r.). B pamkax LleHTpa Ha TOCTOSIHHON OCHOBE IIPOBOAST-
Csl KpYyTJble CTOJIBl, €KErO/IHble CEKUUH B paMKax biuiieHkos-
CKUX YTCHUH M MyOJIMKYIOTCS COOTBETCTBYIOIIME MaTepHAIIbl IO
MEXIyHapOAHO-TIpaBoBOK mipobnemaTuke Adpuxu. LleHTp 3a
KOPOTKHI TepHO/] CTall y3HABaeMbIM, JI0Ka3aJl CBOIO COCTOSTEIIb-
HOCTb.

Ha 6a3e xadenps! mexxaynapoanoro npasa PY/IH oTkpsl-
Ta Marucrepckas MporpaMma 1o MeXIyHapoAHOH 3alure mnpas
YeJIOBEeKa Ha aHTIUIICKOM S3bIKe, TJIe 00y4aloTCsl TaKKe CTY/IEH-
Thl U3 AdpuKH, TOTyYHBIINE CTENEeHb OakaiaBpa Ha pojauHe. B
paMKax 3TOM MarucCTepCKOM IPOrpamMMbl IIPENONAETCs IOJHBIN

3 Imanno CupaGa. AdprKaHCKask CHCTEMA 3aIUTHI [IPAB YeIOBEKa W HAPOJIOB:
aBToped. aumc. ... KaHA. fopua. Hayk. M.. PYIH, 2013. URL:
http://www.intlaw-rudn.com/postgraduate/abstracts/afrikanskaya-sistema-
zaschity-prav-cheloveka-i-narodov (mxara oopamenus: 01.09.2014).
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KypC 3alIUThI IPaB YEJIOBEKAa U HAPOJOB Ha PErHOHATIBHOM YPOB-
He Adpuku, re 3HaUUTeIbHAS POJIb OTBOJUTCS U3YUCHUIO «case
lawy cyneOHBIX M KBa3UCYJCOHBIX OPTraHOB PETHOHAIBLHOTO U
CyOpernoHaIbHOTO XapakTepa. YTOMSHYTash MarucTepcKas mpo-
rpaMMa MoJiy4usa MITUICTHIOI €BPOINEHCKYIO aKKPEIUTAIIHIO.
Ha xadenpe mexmyHapomHOTO IMpaBa peaqu3yercs Mpo-
rpaMMa aciuupaHTypbl HAa aHIJIMHCKOM si3bike. Cpeau coumckare-
7eit ecTh U IUIIOMaThl U3 A(QpHUKU. 3aMETHBIM YCIIEXOM KOJIICK-
THBa Kadenpsl MexayHapoanoro npasa PYJIH B nene uccieno-
BaHUS MEXIyHApOJHO-IIPABOBOM MpoOieMaTHKu AQpHUKU sBIIs-
eTcst mobena B KOHKypce U nosydenue rpanta PITH® no uzyde-
HUIO PETHOHATBHBIX U CYOpEerHOHATbHBIX OpraHu3anuii AQpuku.
Hacrosmee uznanue sBisieTcsl pe3yjabTaTOM OJHOTO U3 3TaIloB
HCCIIEIOBATENILCKON NIeATEIHbHOCTH KOJUICKTUBA Kadeapbl Mex-
nyHapoaHoro npaBa PY JIH B pamkax temsl rpanta PITH®.

A.X. Abawmuose,

3a6edyiouutl Kagheopoi MencOyHapoOHO20 Npasa
Poccuiickoeo ynusepcumema opyacowvt Hapo0os

O0OKMOp HPUOUUECKUX HAYK, npogheccop,

ynen Komumema OOH no skoHOMuyeckum, CoyudibHbLm
U KYIbMYPHbIM NPABAM, NPeoceoament

Komuccuu mesxrcoynapoonozo npasa

Poccuiickoil accoyuayuu cooeticmeus OOH



THE ROLE OF KENYA'’S DIPLOMACY
IN RESOLVING CHALLENGES AND THREATS
IN THE HORN OF AFRICA'

Dr. Paul K. Kurgat,

PhD, Department of History, Political Science and Public
Administration, Moi University, Kenya

Dr. Alice J. Kurgat,

PhD, Department of Development Studies,

Moi University, Kenya

Kenya’s diplomacy is based on her foreign policy prin-
ciples that include: respect for sovereignty and territorial integrity
of other states and preservation of national security; good neigh-
borliness; war against colonialism and racial discrimination; Pan-
Africanism and national integration. In resolving challenges and
threats in the Horn of Africa, Kenya bases its actions on its con-
stitution, UN / AU / IGAD charters, protocols and agreements.

UN and Regional Arrangements in the Maintenance of In-
ternational Peace and Security.

The Architects of the United Nations accorded a promi-
nent place for regional arrangements. Chapter VIII of the Charter
is devoted to peace and security roles of regional arrangements
while Chapter VI Article 33(1) speaks of “resort to regional
agencies as an option for parties to a dispute,” and Chapter VII,
Article 47 (4) notes that the military staff committee “after con-
sultation with regional agencies.” The responsibility of the Inter-
national Community, through the United Nations is underscored
to use appropriate diplomatic, humanitarian and other peaceful
means.

Chapter VIII, Article 52(2), requires settlement of local
disputes through regional arrangements before referring them to

' The views expressed in this article are purely those of the authors. For the
purpose of this article, the Horn of Africa articulating regional issues on their
profession capacities as researchers and scholars.
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the Security Council. However, Article 53(1) cautions that, “no
enforcement action shall be taken without the authorization of the
Security Council.” Article 54 states that Security Council shall be
fully informed of undertaken or contemplated activities. The pro-
visions of Chapter VII require working relationships among glob-
al, regional and sub-regional organizations for prevention and
protection purposes. While decision-making at each level rein-
forces the political legitimacy development of regional and sub-
regional arrangements differ in terms of their space, capacity, au-
thority, interests and experiences’. There are three strategic pillars
in realizing the responsibility of protection as follows: protection
responsibilities of the state; International assistance and capacity-
building; timely and decisive response. The states are supposed to
institutionalize and societies internalize the principles of protec-
tion in a purposeful and sustainable manner. These are reflected
in the legislation, policies, attitudes and institutional capacities. In
partnership are academia, private sector, media, legislature, cler-
ics and NGO’s. The academia is expected to contribute new ideas
and knowledge. On the other hand the UN/International commu-
nity provide capacity-building, development of norms, standards,
support institutions that promote tolerance, transparency, accoun-
tability and management of diversity’. The same structures are
reflected in other continental organizations like African Union.

African Union’s Peace and Security Architecture.

The African Union Security architecture is based on the
parameters of UN Charter and other UNGA resolutions to estab-
lish several security organs. These organs include: Regional Eco-
nomic Communities (RECs), Regional mechanisms in the opera-
tionalization of the African Peace and Security Council (PSC),
the Continental Early Warning System (CEWSs), the African

2 Charter of the United Nations. URL: http://www.un.org/en/documents/
charter/chapter]1.shtml 03-Apr-14

3 Jean Ping H.E. Africa Peace and Security Architect (APSA) 2010 Assess-
ment study, Zanzibar, Tanzania, 4-10 November, 2010.
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Stand-by Force (ASF), the panel of the wise and peaceful fund.
The buildup of all these institutions has made progress in opera-
tional readiness’. The AU Peace and Security Council (PSC) acts
as a collective security and early warning instrument for timely
and efficient response to both existing and emerging conflict and
crisis situations in Africa. This arrangement is in line with the UN
declaration on the maintenance of international peace and securi-
ty and its guideline on regional and sub-regional authority in the
Horn of Africa following in the guidelines and footsteps of the
UN and AU have also developed and implemented regional secu-
rity regime’

Kenya’s Diplomacy and Resolution of Challenges and
Threats.

Kenya is the founding member of IGAD in 1986, and
signed an amendment to its charter from an authority dealing with
draught IGADD to a broader IGAD which deals with issues of
security, multilateral relations and development on 21/3/1996.
Kenya is a supporter of Somali peace process and the Transitional
Federal Government (TFG) through African Union Mission to
Somali (AMISOM). Kenya is a member to the Assembly of
Heads of State and governments the supreme policy making or-
gan that determines the objectives, guidelines and programmes.

IGAD approaches the Horn of Africa as a regional securi-
ty complex with intertwined and interdependent security con-
cerns’. In these countries the patterns of friendship and antagon-

* Charter of the United Nations

> Declaration on the Enhancement of Cooperation between the United Nations
and Regional Arrangements or Agencies in the Maintenance of International
peace and security-UNGA A/RES/49/57, 9 December, 1994. See also UN
General Assembly Security Council, The role of regional and sub-regional
arrangements in implementing responsibility to protect. A/65/877-5/2011/393
of 27 June, 2011.

% Healy Sally, Lost opportunities in the Horn of Africa. How can conflicts con-
nect and peace Agreements unravel, A Horn of Africa Group Report, Chatham
House, Royal Institute of International Affairs, 2008. P. 42.
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ism are shaped by multiplicity of factors that include: ideological
orientation, suspension & fear, cross-border ethnic distribution,
territorial disputes, expectations, trade, population, literacy levels
of development and disintegration of nation state’. It was against
this background that in 1996, Kenya, Djibouti, Eritrea, Ethiopia,
Somalia, Sudan and Uganda established IGAD formed IGADD.

In 2003 IGAD Heads of state and government entrusted
the secretariat the task to draw a regional peace and security.
Kenya’s diplomatic role in resolving challenges and threats in the
Horn of Africa is traced from here.

In July 2007, Kenya organized an IGAD conference in
Mombasa city in which thematic issues were identified for re-
search, mediation support and facilitation of IGAD peace and se-
curity division®. From the thematic issues also emerged three stra-
tegic action priorities categorized as: Protocol on conflict preven-
tion, management and resolution; Protocol on demobilization and
disarmament; Protocol on Non-Aggression.

Mediation Support Unit (MSU) and framework track II /
preventive diplomacy.

IGAD - Parliamentary Union (IGAD-IPU).

Establishment of institutional frameworks to combat-
terrorism, money laundering, trafficking in humans, drugs, small
arms, piracy, cyber-crime and intellectual property related crimes
and promotion of security sector reforms (SSR).

Development and promotion of institutions, infrastructure
and capacity for disaster prevention, protocol on shared water re-
sources, transit corridors and ratification of AU conventions’.
However, there are several challenges to peace and security in the
Horn of Africa that include: instability in some member states,

7 Barry Buzan and Ole Waever, Regions and Powers: The Structure of Interna-
tional Security, Cambridge, Cambridge University press, 2003. P. 230-243.

8 IGAD Conference, Mombasa, Kenya, 2007.

? Kritian Coates Ulrichsen, The Geopolitics of Insecurity in the Horn of Africa
and the Arabian Peninsula, Middle East policy council, volume XVIII, number
2,2011.
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intrastate conflicts spilling over across borders, dependency on
donor funding and harmonization of state policies on security &
foreign policy and the development of IGAD common security
and foreign policy.

Kenya hosted the Somali peace talks the 15th Somali Na-
tional Reconciliation Conference (SNRC) in Nairobi, September
2003. This process was endorsed by IGAD, AU, the Arab League
and United Nations. The transnational federal government charter
was also adapted. On the 9th — 29th January 2004, in Nairobi
Kenya TFG signed declaration on the Harmonization of various
issues proposed by the Somali delegates. The declaration called
for the establishment of TFG institutions and elections. It also
granted the Prime Minister a vote of confidence. Kenya’s diplo-
macy mid-wifed the birth of South Sudanese nation in July 2011.
Kenya therefore has a moral obligation to promote peace and sta-
bility in the 2013-2014 conflict and thus dispatched peace media-
tors to Juba to try and bring the wearing factions to a roundtable
agreement. Further Kenya has pioneered humanitarian assistance
to support civilians trapped in several flash points. To further sta-
bilize the Horn of Africa, Kenya hosted in Nairobi Ethiopian
government and National Liberation Front (ONLF) ogaden rebel
group. It also appointed a special envoy Ambassador Ali Bunow
Korane to mediate peace.'

Kenya shares the notion of the International Community
that sub-regional conflicts constitute an unstable zone of cross-
border insecurity that that link security complexes in the Horn of
Africa and Arabian Peninsula. The growth of shadow business
extending to the Gulf of Aden complicates the counter terrorism
and counter piracy strategies. In focusing her regional diplomacy,
Kenya is aware of the cross-cutting economic themes, including
the impact of localized conflict, drought, difficulties in accessing
the sea and trading routes, interstate tension over the Nile waters.

10 Peter Woodward, Horn of Africa: Politics and Internatinal Relations, Lon-
don: I.B. Tauris, 2003. P. 132—-133.
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The diplomacy of Kenya and that of the entire member-
ship has developed to an extent that it can convene at a very short
notice. In 2011 IGAD had the capacity to hold 12 head of states
meetings, and executive council meetings. Their decisions are
reached by consensus' .

Kenya partner states in East Africa Community have
committed themselves to jointly be involved in multi-sectoral
agencies engaged in peace support and rescue, counter-terrorism,
transnational and cross-border crimes and any other operations
which may be mutually determined by the partner states'*.

Kenya carried out an aggressive diplomatic approach to
end the Sudanese conflict between the North and South, 2002 —
2005. These culminated into the comprehensive peace agreement
signed in Naivasha, Kenya on 9" January 2011, 98.83% of the
population voted for independence'”. Kenya used its good offices
to facilitate peaceful negotiations and co-existence when fighting
erupted in South Sudan, Kenya and her partner states of East
Africa dominated diplomatic chess-board. This diplomacy dis-
played its business and security interests in the region.

Maritime piracy is another conflict that Kenya continues
to fight by articulation of her diplomacy. Kenya rises awareness
of the fact that piracy directly threatens seascapes that transport
80 percent of world trade. The direct and indirect effects of piracy
cost the world US$ 7 billion in 2011. Piracy has devastating ef-
fect on regional economics. The close vicinity of the piracy pre-
cinct to Kenya ‘s borders existing of pirate networks inside the

! Mahboub Maalim, IGAD’s Role in Stability and Diplomacy in the Horn of
Africa, The Open University, 9™ May 2013.

'2 EAC protocol on peace and security, Dar-es-salaam, Tanzania, 15™ Febru-
ary, 2013.

" Sudan’s comprehensive peace agreement: Beyond the crisis. URL:
http://www.crisisgroup.org’/home/index.cfm?id=5329&1=(), International Cri-
sis Group, 13 March, 2008.
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country, poses various economic and security challenges to
Kenya’s foreign policy'*.

Diplomacy is the most powerful tool at the disposal of
every country in resolving challenges and threats in a regional
security arrangement. The task of building a system of preventive
diplomacy in the Horn of Africa should begin and include confi-
dence-building security dialogue at governmental and Track-II
levels, early warnings and concrete humanitarian measures. Col-
laboration between IGAD and UN and has been crucial in devel-
oping a system of preventive diplomacy. Resources and expertise
of the UN and partner states have helped in formulating crisis-
time responses. None of the six IGAD states are dominated by an
obvious internal hegemon, as they all seek to guard against this
possibility by designing decision-making structures based on
consensus.

'Y The articulation of maritime piracy in Kenya’s foreign policy. URL:
http://www.Saiia.org.za/opinion-analysis/the  articulation of maritim...13
April 14
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Nations of Africa, Central and Latin America, and most of
Asia — collectively known as the Global South — face great chal-
lenges and at the same time offer great opportunities. Political,
social, and economic upheaval are prevalent in many of these na-
tions; at the same time, the populations of the global South and
their emerging markets offer immense hopes for economic
growth, investment, and cultural contribution.

Concurrently and since the beginning of the XXI century,
the world economy has gone to a new step of globalization, one
in which is the existence of new leaders in economic growth.
Nowadays, basically all parties agree that the unipolar global ar-
chitecture is gone. The world is modifying to a new qualitative
level. The changes and challenges in some sectors that were ig-
nored now are needed to be examined and are knocking at the
door. This is shown firstly by the on going global financial crisis
having implications on the foundation of the whole system of
global governance. The United Nations, unfortunately, lost its
effectiveness and power to regulate effectively the situation. Ob-
jectively, the emerging polycentric world scheme, in which the
country is free from ideology, is led by national interests and a
joint understanding of common interests. This is the fundament
for a new, self-regulating world order, which can be made by the
common efforts of all the countries and the rule of international
law.

In recent years, philosophers and political theorists have
been busy addressing the normative implications of our globaliz-
ing world. A lively debate about the possibility of achieving jus-
tice at the global level now pits representatives of cosmopolitan-
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ism against communitarianism. Globalization poses a fundamen-
tal challenge to many traditional assumptions. The global gover-
nance system based on the United Nations has been pushed for
transformation since the 1990s. However the system, built in the
aftermath of World War II, has remained rigid. This has owed
largely to the opposition by the most influential states and those,
particularly Western actors, that find themselves in a dispropor-
tionate power position in international organizations that does not
match their waning global influence after World War II. At the
same time, the emerging powers have been most vocal in de-
mands about introducing change. Today they are not a force to be
ignored. The need for change in global governance is increasingly
apparent.

Over the past two decades, a fundamental transformation
has taken place in the global economy caused by the impressive
economic growth of developing countries like China, India, Bra-
zil, and South Africa. The economic center of gravity is inexora-
bly moving toward the developing South. The remarkable up-
surge in cooperation between developing countries, characterized
as South-South cooperation, must be understood as part of this
larger story.

The global South includes nearly 157 of a total of 194
recognized states in the world, and many have less developed or
severely limited resources. Unfortunately, the people of these na-
tions also bear the brunt of some of the greatest challenges facing
the international community: poverty, environmental degradation,
human and civil rights abuses, ethnic and regional conflicts, mass
displacements of refugees, hunger, and disease.

It is important to remember that conflicts and wars pro-
duce the worst violations of human rights worldwide and are the
greatest impediment to human development. Most of the more
than 50 major armed conflicts since the Cold War have been in-
ternal clashes over religion, national or ethnic identity, and/or
access to natural resources or wealth.
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In spite of the great strides made by developing countries
as a group, it is important to recognize the remarkable diversity
that prevails between individual countries in terms of their levels
of growth. Such heterogeneity is underpinned by the proximity of
their historical, cultural, and developmental experiences, lending
to South — South partnerships their distinctive quality of solidari-
ty and voluntariness. It offers a model of development coopera-
tion that is typically demand-driven allowing for greater policy
space for the partnering country unburdened by stringent condi-
tionalities and accompanied by lower transaction costs.

Finding and implementing solutions will require unprece-
dented levels of international cooperation, mediation and other
conflict resolution techniques.

International Mediation is the art of conflict resolution and
one of the most popular ways of resolving disputes in the world.
Statistical analysis of mediation efforts in developed countries
shows that 83—-85 % of mediation procedures have a successful
outcome. In the remaining 5-10 % of the procedures, the parties
come to a complete or partial agreement shortly after the media-
tion is over. Mediation is a newly emerging field in the Global
South. Today, it is impossible to imagine everyday conflict man-
agement without mediation. Mediation is a procedure of choice
for resolution of different types of conflicts all over the world.
Countries of Global South are not an exception— mediation, as a
form of conflict resolution with an intermediary, has attracted a
lot of attention to itself in recent years. The main reason media-
tion is gaining momentum is a raising demand for mediation ser-
vices. Legislation mandating the use of mediation has outpaced
the development of both theory and practice, and this project is
aimed in part to fill that gap, cultivating understanding and prac-
tical templates in this developing and important arena.

The term “mediation” has its roots in Latin “mediare” — to
be an intermediary. Mediation is an alternative way of conflict
resolution in the presence of a neutral impartial third party —
a mediator (an intermediary). Mediator seeks to develop a shared

18



understanding of all the circumstances so that the positions, feel-
ings, desires, interests and needs of the parties behind the cir-
cumstances are formulated, voiced, heard and understood by all.
During the procedure, mediator supports both parties in develop-
ment of their mutual decision — a way out of the conflict situation
that will satisfy both parties. Mediation is one of the ways of
coming to a consensus.

«Mediation» broadly refers to any instance in which
a third party helps others reach agreement. More specifically,
mediation has a structure, timetable and dynamics that «ordinary»
negotiation lacks. The process is private and confidential, possi-
bly enforced by law. Participation is typically voluntary. The me-
diator acts as a neutral third party and facilitates rather than di-
rects the process. Mediators use various techniques to open, or
improve, dialogue and empathy between disputants, aiming to
help the parties reach an agreement.

Violent conflicts and human atrocities are a threat to sur-
vival of our society and environment. The conflicts cause fear
and suffering. Strong emotions, animosity, stand-offs, differences
in principles and positions — there can be many obstacles to con-
structive negotiations between people, groups of people and even
nations. In majority of cases, they cannot come to an agreement
without outside help. Competent conflict management allows mi-
nimizing destructive consequences of a conflict. When mediation
is used, the conflict does not cause extensive damage to individu-
als or communities and does not destroy relationships between
them or within the community. The energy of a conflict can be
used in a constructive, not destructive, way.

Conflict resolution, is conceptualized as the methods and
processes involved in facilitating the peaceful ending of conflict
and retribution. Often, committed group members attempt to re-
solve group conflicts by actively communicating information
about their conflicting motives or ideologies to the rest of the
group (e.g., intentions; reasons for holding certain beliefs), and
by engaging in collective negotiation.
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The term conflict resolution may also be used interchan-
geably with dispute resolution, where arbitration and litigation
processes are critically involved. Furthermore, the concept of
conflict resolution can be thought to encompass the use of non-
violent resistance measures by conflicted parties in an attempt to
promote effective resolution. For examples of large-scale civil
resistance campaigns, see Civil Resistance and Power Politics:
The Experience of Non-violent Action from Gandhi to the
Present. Conflict resolution as an academic field is relatively
new.

Conflict resolution as both a professional practice and
academic field is highly sensitive to culture. In Western cultural
contexts, such as United States, successful conflict resolution
usually involves fostering communication among disputants,
problem solving, and drafting agreements that meet their underly-
ing needs. In these situations, conflict resolvers often talk about
finding the win-win solution, or mutually satistfying scenario, for
everyone involved. In many non-Western cultural contexts, such
as Afghanistan, Vietnam, and China, it is also important to find
"win-win" solutions; however, getting there can be very different.
In these contexts, direct communication between disputants that
explicitly addresses the issues at stake in the conflict can be per-
ceived as very rude, making the conflict worse and delaying reso-
lution. Rather, it can make sense to involve religious, tribal or
community leaders, communicate difficult truths indirectly
through a third party, and make suggestions through stories. In-
tercultural conflicts are often the most difficult to resolve because
the expectations of the disputants can be very different, and there
1s much occasion for misunderstanding.

Mediation, as used in law, is a form of alternative dispute
resolution (ADR), a way of resolving disputes between two or
more parties with concrete effects. Typically, a third party, the
mediator, assists the parties to negotiate a settlement. Disputants
may mediate disputes in a variety of domains, such as commer-
cial, legal, diplomatic, workplace, community and family matters.
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For instance, since the early 1980 s a number of institu-
tions have championed mediation. The Independent Mediation
Service of South Africa (IMSSA) was established in 1984. It
trained mediators who then worked through Local Dispute Reso-
lution Committees set up as part of the National Peace Accord.
Initial training was undertaken by the UK's ACAS. IMSSA cov-
ers mediation within unionised environments. The more recently
created Commission for Conciliation, Mediation and Arbitration
(CCMA) was formed as result of the Labour Relation Act No 66
1995, and replaced the Industrial Courts in handling large areas
of employment disputes. Informal processes that engage a com-
munity in more holistic solution-finding are growing. After 1995,
the country established a legal right to take an employment dis-
pute to conciliation/mediation. Mediation agreements are binding
in law. The process has grown from generally covering collective
agreements such as for wages or terms and conditions, to encom-
pass more individual matters including dismissal. Nevertheless,
mediation was not always successful.

In contrast to litigation, mediation is a confidential, non-
official process, based on autonomy of the parties. This process
takes into consideration personal beliefs and subjective interests;
the differences and points of view of the parties are respected so
that a mutually acceptable solution can be achieved. This is a way
to a conscious recognition of one’s own weaknesses and weak-
nesses of others, to acceptance of the fact, that to resolve the con-
flict, a third party must be involved. Flexible approach allows for
creation of a unique model that ideally fits each case. Conflicts
differ, and mediators need to have good imagination and be able
to work out creative approaches to every situation. This leads to a
«win-winy strategy.

And that is a very important feature in understanding the
future and the unique way of the development of Global South
that formulates itself not as a replica of the existent concepts and
practices of predominantly dominating North but as an indepen-
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dent and different approach to transformation of global gover-
nance by empowering South.

This paper envisions facilitation of understanding of In-
ternational mediation by looking into the example of South Afri-
ca. Today mediation is gaining momentum across the globe and
is considered a process, that is based on reaching consensus and
promoting collaboration. Thus this is study will try to analyze the
experience of South Africa as a unique example of a country
from the Global South that championed international mediation.

Mediation is not a new concept in South Africa with its
rich heritage of the African humanist philosophy known as Ubun-
tu. Many will argue that mediation helped persuade the apartheid
government to make peace with the ANC. It is when disputants
realize that winning is not the best and only option for them, that
they apply their minds to negotiating a settlement. In South Afri-
ca the white minority realized that their concerns and fears could
best be addressed in a bill of rights in a constitutional democracy,
and the black majority realized that winning, after an all-out civil
war, was not best or only option. Judge Colin Lamont expanded
recently: “Ubuntu is recognized as being an important source of
law within the context of strained or broken relationships
amongst individuals or communities and as an aid for providing
remedies, which contribute towards more mutually acceptable
remedies for the parties in such cases. Ubuntu is a concept which,
inter alia dictates a shift from (legal) confrontation to mediation
and conciliation”. In keeping with Ubuntu the new South African
parliament has passed 40 statutes containing mediation provi-
sions. Mediation service providers in South Africa have taken the
first step towards professionalizing mediation, by forming the
Dispute Settlement Accreditation Council (DiSAC), which has
been tasked with developing Uniform Accreditation Standards for
the profession.

During the transition in South Africa, which started in
1989/90 violence has been endemic and hence the challenge was
how to manage conflict in such a manner that it is conducive for
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the transition. Mediation at different levels and by a multitude of
agents was imperative for the success of democratization. Apar-
theid was a recognized crime against humanity, apart from SA
involvement in Angola and Mozambique, hence mediation also
involved an international dimension. The Independent Mediation
Service of South Africa (IMSSA) was established in 1984. It
trained mediators who then worked through Local Dispute Reso-
lution Committees set up as part of the National Peace Accord.

Another dimension of SA unique role in International
mediation is that it has done much in the 20 years since the fall of
apartheid to establish its leadership on the continent. It has been a
constant architect of Africa’s new peace and security architecture
and an advocate of new diplomatic norms. Its gains and failures
in that sphere are an important source for understanding the
Global South perspectives in international mediation of state, cul-
tural and ethnic disputes.

Thus, the legacy of Nelson Mandela and what he saw
possible for South Africa as a genuine Rainbow Nation aligns
with a culture that recognizes mediation, rather than litigation, as
the norm for dispute resolution and imposes great responsibility
upon a country as a protagonist of international mediation not on-
ly in Africa but in the Global South context.
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Many elements are essential when talking about human
rights protection, but some of them are vitals, such instruments
and mechanisms. The role of different mechanisms for imple-
mentation of different instruments in the ground of human rights
seems primordial. In this way the Panafrican and some Subre-
gional organizations like international organizations such United
Nations, European Council and Organization of American states
are creating mechanisms to implement different instruments at
last decades in the field of human rights.

From the last decades, in spite of many human rights vi-
olation in Africa due to humanitarian situation: many armed and
social conflicts, a lot of progresses have been achieved in estab-
lishment of mechanisms for human rights protection’.

The topic is essentially based on the current existed inter-
governmental systems of human rights protection in Africa that
have been developed at last decades.

The concept of system of human rights protection: all sys-
tems mean the interconnected actions of different mechanisms.
So talking about systems of human rights protection in Africa,
that means the existence of several mechanisms in Africa in the
ground of human rights protection. These systems can be divided
in 2 main groups:

— within African Union,;

— within subregional Organizations.

! See, e.g.: Cupaba Jlnamno. OcHOBHbIE (DAKTOPEI ¥ OOCTOSTEILCTBA, CHOCO0-
CTBOBABIIIHE NMPUHATHIO A(DPHKAHCKON XapTHHM IpaB YeIOBEKa M HApOIOB //
Bectaux PYJIH. Cepus: FOpuanueckue Hayku. 2013, Ne 1.
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1. Within the African Union

The most important bodies within the African Union
which directly implicated into human rights protection are the
African Commission on Peoples’ and Human rights and the Afri-
can Court on human and peoples’ rights (African Court of justice
and human rights).

The African commission on human and peoples’ rights es-
tablished by the African Charter on human and peoples’ rights of
1981 is the first mechanism that was established to strengthen the
provisions of the Charter”.

The Part II of the Charter provides safeguard measures
where the Chapter I establishes and organizes the functions of the
African Commission on Human and Peoples' Rights®. According
to the Chapter II of the Part II, the Article 45 related to the
mandate of the Commission. It shall be:

1. To promote Human and Peoples' Rights and in particu-
lar:

(@) To collect documents, undertake studies and re-
searches on African problems in the field of human and peoples'
rights, organize seminars, symposia and conferences, disseminate
information, encourage national and local institutions concerned
with human and peoples' rights, and should the case arise, give its
views or make recommendations to Governments.

(b) To formulate and lay down, principles and rules aimed
at solving legal problems relating to human and peoples' rights
and fundamental freedoms upon which African Governments
may base their legislations.

2 AGaummse A.X., Connres A.M. FO6ueit ahpHKaHCKOI CHCTEMBI TI0 [IpaBaM
4esoBeka U HapoaoB // EBpasuiickuii ropuandeckuii sxypaair. 2012. Ne 2 (45).
C. 22-25.

3 http://www.au.int/en/sites/default/files/banjul_charter.pdf
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(c) Co-operate with other African and international insti-
tutions concerned with the promotion and protection of human
and peoples' rights.

2. Ensure the protection of human and peoples' rights un-
der conditions laid down by the Charter.

3. Interpret all the provisions of the Charter at the request
of a State party, an institution of the OAU or an African Organi-
zation recognized by the OAU.

4. Perform any other tasks which may be entrusted to it by
the Assembly of Heads of State and Government.

The Commission is also mandated to consider another
communication filed from individuals and others entities (art. 55).
Actually many cases have been considered by the Commission
and it has lay down many principles and practices on the human
rights issues. That made a Commission one of the most famous
bodies for human rights protection in Africa.

The second element of the system within African Union is
the African Court on human and people rights now recognize as
African court of justice and human rights established by 2 proto-
cols to the Charter: the Protocol of Ouagadougou (Burkina Faso)
of 1998 and the Protocol of Charm el Check (Egypt) of 2008°.

The Court as the Commission also has competence to re-
ceive and consider complains filed by the State members as by
the individuals or other entities.

In spite of that the Court in comparison with the Commis-
sion does not involve the whole aspects of its work. But its exis-
tence may be seen as good signal for the development of human
rights protection in the closer future.

* http://www.au.int/en/content/protocol-african-charter-human-and-peoples-
rights-establishment-african-court-human-and-peop

> http://www.au.int/en/content/protocol-statute-african-court-justice-and-
human-rights
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2. At Subregional levels

For the last decades the human rights protection within the
African Subregional Organization seriously has been increased
even than all over part of the world. Usually the International
human rights protection includes two levels. That means the In-
ternational level which imply the United Nations system of hu-
man rights protection and the Regional systems such European
Council, Inter-American system and the African system.

But now by this time the system of African human rights
protection does not mean only within the African Union. That
also involve roughly the work of the all subregional organizations
whatever their main purposes were at the beginning exclusively
economic aims.

These Organizations refer to the Economic Community of
West African States (ECOWAS), Southern African Development
Community (SADC), East African Community and etc.

Protection of human rights within the ECOWAS was in-
itiated by the Revised Treaty of 1993° that modified the Agree-
ment of 1975 establishing ECOWAS.

The Treaty has modified the structure and the functions of
the bodies including the work and the competences of the Court,
and the aims of the ECOWAS.

The Article 4 (g) of the revised treaty stipulates the recog-
nition, promotion and protection of human and peoples' rights in
accordance with the provisions of the African Charter on Human
and Peoples' Rights.

The Optional Protocol to the Treaty empowers the Courts
to consider complains filed by individuals as other entities’. Ac-
cording to the Article 3 (4) of the aforesaid Protocol, the Court
has competence to adjudicate any case of violation of human
rights that occur in any member State.

% http://www.comm.ecowas.int/sec/index.php?id=treaty&lang=en
7 http://www.courtecowas.org/site2012/pdf files/supplementary protocol.pdf
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Currently the ECOWAS Court is one of the most impor-
tant systems in frame of human rights protection that has reached
good achievements in human rights protection in Africa.

Another Subregional Organization that carries out human
rights protection in Africa is the Sothern African Development
Community (SADC).

The protection of human rights within the SADC was the
full prerogative of the Tribunal which was established by the Pro-
tocol® to the Treaty of SADC’.

The Protocol in its provision provided individuals and
other entities the rights to bring the case to the Tribunal after they
exhausted the all national instances or if they could not able to
proceed under such jurisdictions'’.

Unfortunately the Tribunal was shot down after having
pronounced sentences against Zimbabwe in many cases about the
land deals. Now many efforts are deployed to bring back the Tri-
bunal activities in the ground of promotion and protection of hu-
man rights. The discordance between Politics and Tribunal shows
that the human rights issues in Southern part of the Africa must
be out of any political interference.

A part from aforesaid mechanisms that are dealing with
human rights issues in Africa, it exist such Organization such
East African Community that also protects and promotes human
rights. The EAC was created by the Agreement of 1999 between
its state members and the Treaty has been revised in 2006 and
2007'". The Article 3 (b) and 6 (d) of the EAC treaty refer to the
protection of human rights as one of the main principles of the
Organization.

¥ http://www.sadc-tribunal.org/?instruments=tribunal-and-rules-of-procedure

? http://www.sadc.int/files/9113/5292/9434/SADC_Treaty.pdf

' Konera A.E., Comuuen A.M. Tpubynan CAJIK: Buepa, ceross, 3aBrpa // Asus
n Adpuka ceromnsi. M.: Poccuiickas akagemus Hayk. 2014. Ne 2. C. 42-46.

" http://www.eac.int/treaty/
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Under the article 9 of the Treaty was established the Court
of justice of the Community which is also able to deal with hu-
man rights issues. Also the article 27 (2) provides that the Court
shall have such other original, appellate, human right s and other
jurisdiction.

African continent is being becoming the most popular
continent is terms of mechanisms on human rights protection in
spite of many humanitarian crisis the continent is faced. Many
cases have been considered and principles and rules have been
lay down by different mechanisms in Africa. But comparing with
the existing human rights systems within European Council and
Organization of American States, the African systems of human
rights protection are young and so need time in order to be per-
formed.
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The concept and practice of human rights protection in
contemporary world are as winding as the air we breathe to sur-
vive and Nigeria as a part of the human family is not exempted or
left alone from this meandering growth of human rights protec-
tion. This broader consensus of protection and promotion of hu-
man rights become a way forward for human beings to enjoy
their human dignity. Counting on this, the world community has
engaged and pays attention to the issue of human rights protec-
tion.' Historically many Nigerians have suffered from violation
of human rights and fundamental freedoms before and pre-
colonial masters’. The position of Nigeria in the United Nations
Human Rights Commission is guided by specific mandates of
legal framework. The Nigeria government is committed to the
seven principals of human rights instruments with the Universal
Declaration of Human Rights set up by the United Nations. This
includes: International Covenant on Civil and Political Rights
(ICCPR) and its two Optional Protocols; International Covenant
on Economic, Social and Cultural Rights (ICESCR); International
Convention on the Elimination of All Forms of Racial Discrimi-
nation (CERD); Convention against Torture and Cruel, Inhuman
or Degrading Treatment or Punishment (CAT); Convention on

! See the Universal Declaration of Human Rights, G.A. Res. 217A, pmbl.,
U.N. GAOR, 3d Sess., Ist plen. mtg., U.N. Doc A/810 (Dec. 12, 1948) [here-
inafter Universal Declaration of Human Rights]; U.N. Charter pmbl. The pre-
ambles of both the UDHR and the U.N. Charter recognize human rights as
inherent in man. Paragraph 2 of the U.N. Charter, for instance, “reaffirm[s]
faith in fundamental human rights, in the dignity and worth of the human per-
son, in the equal rights of men and women and of nations large and small”.
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the Elimination of Discrimination against Women (CEDAW) and
its Optional Protocol; Convention on the Rights of the Child
(CRC) and its two Optional Protocols and International Conven-
tion on the Protection of the Rights of All Migrant Workers and
Members of Their Families.” With the collaboration of Nigeria
legal framework and the United Nations human rights Commis-
sion, it controlled the situations of human rights violations in Ni-
geria. And this has brought the issue of human rights protection
broader than it was. Despite the involvement of international hu-
man rights instruments engaged by Nigeria government, there are
still serious insurgents killing by set of religious group called Bo-
ko Haram, which has leads to violation of human rights occurring
frequently every day in the country. It is this unlawful act that
contributed to the complexity contemporary situation regard to
issue affecting human rights protection in Nigeria apparently. Re-
curring on the theme of all religions such as the texts of the Bible,
King James Version (KJV), first John 4:21 quoted: And this
commandment have we from him, that he who loveth God love
his brother also.’ Koran, Buddhist and Hindu are at least partly
human rights documents which agitates respect for human digni-
ty, finds expression in emphasis on love, solidarity with others
and tolerance.

The 1999 Federal Constitution of Nigeria is the supreme
law of the land. And it has shown a great concerns and imple-
mentations on both treaties and international legal instruments for
human rights protection in Chapter I section 12 to carefully ex-
amine the provisions that are relevant in securing safeguard land-
ing for all human beings. The Chapter I section 12 assert that no
treaty between the Federation Government of Nigeria and any
other country shall have force of law, except to extent to which
any such treaty has been enacted into law by the National As-
sembly. And the National Assembly may make laws for the Fed-

% These documents are available on OHCHR’s web site at www.ohchr.org.
3 King James Version (KJV) 1 John 4:20-21.
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eration Government of Nigeria or any part thereof with respect to
matters not included in the Exclusive Legislative List for the pur-
pose of implementing a treaty.* However, the African Charter on
Human and Peoples’ Rights has also help to affirmed effective-
ness in both national and regional level to subjugate active human
rights protection.

Moreover, the National Human Rights Commission that
was established through the National Human Rights Commission
(NHRC) Act, 1995, which further amended by the NHRC Act in
2010 under the resolution of the United Nations General Assem-
bly No. 48/134 of 20 December 1993, which enclosed or permit-
ted all member States to establish national human rights institu-
tion for the promotion and protection of human rights.’ This
commission serves as the state extra-judicial mechanisms for
promotion and protection of human rights. It enable every indi-
viduals to have full enjoyment of human rights protection. Its es-
tablishment is aimed at creating an enabling environment for the
promotion and protection and enforcement of human rights at
large. It also provides avenues for public enlightenment, research
and dialogue in order to raise awareness on human rights issues.
It further provides equal rights protection for both women and
men without any gender discrimination.

In addition, the most favorable enjoyment protection and
promotion of human rights in Nigeria is situated in the various
constitutional limitations and qualifications granted on these
rights. In Sections 45(1) of the 1999 Constitution, the 1979 Con-
stitution® provides fundamental rights which may be justified in
term of law. This section provides inter-alia that: Nothing in sec-
tions 37, 38, 39, 40 and 41 of this constitution shall invalidate any
law that is reasonably justifiable in a democratic society. For the

* Constitution of the Federal Republic of Nigeria 1999. Chapter I section 12.
> National Human Rights Commission http://www.nigeriarights.gov.ng/
6 See, CONSTITUTION, Art. 41(1) (1979) (Nigeria).
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purpose of protecting the rights and freedom of other person.’
The African Charter further provides some important provision
for derogation clauses for protection of human rights in Article 6
which quoted: “no one may be deprived of his freedom except for
reasons and conditions previously laid down by law” while Ar-
ticle 11, in limiting the right to assemble freely, allows “neces-
sary restrictions provided for the law.” Furthermore, Article 4(g)
of the ECOWAS treaty guarantees member states: “the recogni-
tion, promotion and protection of human and people’s rights in
accordance with the provisions of the African Charter on Human
and People Rights. More also, the Commission, the Committee
and the Community Court of Justice of the ECOWAS pear re-
view of the situation of children are mechanisms for protection of
human rights.

It is obvious that human rights are universal, hence, the
concept and practice of human rights protection has gained re-
markable appeal and significance in the world today. The rapid
increase of population of Nigeria has contributed to the raise of
human rights violations. Human rights are interrelated with de-
velopment. The National Human Rights Commission needs more
to do, to improve human rights protection. The situation of hu-
man rights violations can only be reduced when individuals are
allowed to lodge applications with the African Court of Human
Rights.

7 Section 45(1), 1999 Constitution of the Federal Republic of Nigeria.
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States, being members of the international community had
to recognize during the cold war era the risk of allowing outer
space to be another terrain of arms race. Consequently, efforts
that were directed at preserving space for peaceful purposes pre-
vailed as mankind through the United Nations adopted a number
of resolutions such as, Resolution 1884 (XV111) of 19637, which
called upon States to refrain from placing in orbit around the
Earth any objects carrying nuclear weapons or any other kinds of
weapons of mass destruction or from installing such weapons on
celestial bodies’. The first milestone Convention that was adopted
to specifically regulate outer space activities is the Outer Space
Treaty4.

South Africa is a participant in international measures and
bodies that are meant to promote peaceful use of outer space and
international cooperation. It is a Party to the Outer Space Treaty
and Rescue Agreement. It is a signatory to the Liability Conven-

tion’.

' Cratps ny6iukyercs B pamkax rpanta PTH® (poekr Ne 12-33-01428).

? Resolution 1884 (XV111) of 1963.

? T'yrynckuii JI.A. HexoTopbie npoGieMbl peann3aun KOCMUYECKOro IIpaBa 1
NOJMTUKN B adpukaHcKux rocynapcrBax // TaJKHKUCTAHCKHH €KErOJHUK
MEXIYHAPOAHOTO IMyOmyHOro U yactHOTO TpaBa. 2014. C. 8§9-98.

* Treaty on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, including the Moon and Other celestial Bodies of 1967
herein after referred to as the Outer Space Treaty.

> Convention on International Liability for Damage Caused by Space Objects
of 1972.
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Although South Africa indicated to COPUOS that it had
embarked on a process of becoming a Party to the remaining trea-
ties it is noted that the process had taken rather a relatively leng-
thy period®.

It is, however, important to note that South Africa also
evokes Article 111 of the Outer Space Treaty when interacting
with, for example, other States that are Parties to the Liability and
Registration Conventions. Article 111 of the Outer Space Treaty
states that, “States Parties to the Treaty shall carry on activities in
the exploration and use of outer space, including the Moon and
other celestial bodies, in accordance with international law, in-
cluding the charter of the United Nations...”.

Global cooperation in environmental monitoring is on the
increase and the international space community is continually in-
vesting in EO/RS space assets and enacting enhancing laws and
policies. The legal provisions however depend on whether these
countries own the RS satellites or are consumers of the RS prod-
ucts and services. The international legal framework related to RS
has been driven by the United Nations space Laws passed by the
UNCOPUOS and other international agreements. The Outer
Space Treaty’ has granted mankind, the freedom of space explo-
ration. States and other entities can legally substantiate the
launching of remote sensing satellites under the treaty’s provi-
sion®. The Outer Space Treaty and other instruments such as the
Moon Agreement’ also takes care of the needs of the States that

6 MesxayHapoaHoe KocMuueckoe mpaso: yueGuuk / mox pex. I.IL. JKykosa,
A.X. Abammuaze. M.: PYJIH, 2014.

7 Article 1 Treaty on Principles Governing the Activities of States in the Ex-
ploration and Use of Outer Space, including the Moon and Other Celestial
Bodies of 19 December 1966, 610 UNTS 205 (Outer Space Treaty).

¥ Other relevant provisions of the Outer Space treaty are Article VI Stipulating
authorisation and supervision of space operations and Article VIII OST on
applicability of national jurisdiction.

? Agreement Governing the Activities of States on the Moon and Other Celes-
tial Bodies of 5 September 1979, 1363 UNTS 3.

35



do not have the capacity of lauching the primary RS equipment
by stipulating that the space activities shall be for the benefit and
in the interests of all countries'’. Most of the countries including
the ones in Africa rely on this provision to enjoy products and
services of space exploration in particular EO and RS. The Outer
Space Treaty is only lex generalis from which special legal prin-
ciples for RS were developed. The 1986 United Nations Prin-
ciples Relating to Remote Sensing of the Earth from Outer Space
(UNPRS)"" were passed to ensure the RS data are be used for im-
provement of national resources management, environment pro-
tection and natural disaster prevention'>. The UNPRS also go-
verns the relationship between the RS satellite owners (sensing
States) and States that are observed the (sensed States) who are
entitled to enjoy the derivatives RS satellites data under certain
conditions (without discrimination and at a reasonable cost) also
stipulated in the UNPRS"®. Under this justification, African States
as sensed States are able to access RS data'. Although the
UNPRS is of universal character and its legal status is that of UN
Resolution, it has no legal force. It has been criticized for not be-
ing comprehensive enough as it contains gaps in definition and
provisions. It also concerns mainly States and does not include
the activities of private players. As a result of the foregoing, it has
faced lot of challenges in implementation. Other relevant EO/RS

' Principle Il UNPRS.

" UN RES 41/65 of 3/12/86.

2 UNPRS Principle I, X and Principle XI respectively.
"3 Principle IT and XII, UNPRS respectively.

' Principle XIII, UNPRS.
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international agreements including the 2000 Disaster Charter'
that promotes cooperation and data exchange during disasters'®.

Some of these activities were performed in an unregulated
environment as there were no rules governing space activities in
the country. It is important to note that these capabilities were
developed during the long period of economic isolation and was
intended to serve the nation’s military functions. Due to the dua-
listic nature of the space technologies, it became necessary to im-
pose measures to protect the interests of South Africa by control-
ling and restricting “dual-purpose capabilities. These include ca-
pabilities, which can contribute to the proliferation of weapons of
mass destruction, but which can also be used for other purposes
such as commercial and military.

In this regard in 1993, the primary legislation that governs
space activities, the Space Affairs Act (Act No. 84 of 1993), was
enacted. This Act was enacted in order to meet South Africa's in-
ternational agreements and commitments in respect of the peace-
ful utilisation of Outer Space; and to control and restrict the de-
velopment and transfer of dual purpose technologies in terms of
various international agreements.

One of the key International Agreements that serves as the
foundation for the South African legislation is the Outer Space
Treaty, also referred to as the Magna Carta of outer space'’. This

!5 Charter On Cooperation To Achieve The Coordinated Use Of Space Facili-
ties In The Event Of Natural Or Technological Disasters Rev. 3 (25/4/2000).2.
See. URL: http://www.disasterscharter.org/web/charter/charter accessed
14.09.2011.

'® Kpyrnos JI.A. IIpeocTapienne ryMaHATAPHON MOMOIIH 5KEPTBAM CTHXHi-
HBIX OC/ICTBUIl: MEXKIYHAPOAHO-IIPABOBBIC aCMEKThI / AKTyanbHbIe IPOOIEMBI
COBPEMEHHOT0 MEX/[yHApOJHOro mpaBa: marepuaiibl XI eXeroaHol Mexmy-
HAPOJIHOM HAYYHO-NPAKTHYECKOW KOH(EPEHIINH, MOCBSAIICHHOMN MaMsTH HpPO-
teccopa W.I1. baumenko: B 2 4. / oTB. pea. A.X. Abammaze. M.: PY/IH, 2014.
Y. I. C. 595-603.

"7 The Treaty on the Principles Governing the Activities of States in the Explo-
ration and Use of Outer Space, including the Moon and Other Celestial Bodies
(“the Outer Space Treaty”™).

37



Treaty sets out the core principles that all States must adhere to in
the conduct of their space activities. The provisions of the Outer
Space Treaty were incorporated in SA Act. South Africa is a Par-
ty to this Treaty.

In order to strengthen the provisions of the Space Affairs
Act and to honour the international obligations, a complementary
legislation, the Non Proliferation of Weapons of Mass Destruc-
tion Act No.87 of 1993 was also enacted to focus on control of
the dual use technol. The provisions of the MTCR were incorpo-
rated in the NPWMD Act.

After both these legal instruments were enacted, the gov-
ernment’s priorities were to focus on the socio-economic impera-
tives. This influenced the development and manufacturing of the
space technology in the country. This also impacted on the exist-
ing programmes such as the GreenSat programme, which was
discontinued in 1994'®, It also became imperative for South Afri-
ca to honour the international Treaties by focusing on the being
“the responsible user of the space environment”

Following these two anchor legal instruments, a number
of other legal instruments have been developed over the years
which have an impact on the space activities. These include the
Independent Communications Authority of South Africa Act 13
of 2000", the Space Agency Act No 36 of 2008%° and the Spatial
Data Infrastructure Act No. 54. of 2003%'. All these various legal
instruments cover different activities and for the purposes of this
paper, a particular attention will be drawn to those rules govern-
ing the launching, operation of a satellite and applications by pri-
vate actors and the relevance of those rules in the development of
space activities in South Africa.

'8 GreaanSat Programme.

' www.internet.org.za/icasa-act.html.

2 www.dst.gov.za/publications.../National%20Space%20Agency %20Act
This Act establishes an Agency which is responsible for the implementation
and coordination of the South African pace programme.

2! www.dwaf.gov.za/bi/.../Docs/Englishversion SDIActDec 2003 1.doc.
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In terms of the OST “States bear responsibility for all their
space activities, whether those Activities are carried on by go-
vernmental agencies or non-governmental entities falling within
their jurisdiction”. This entails that the government of South
Africa is responsible for all its space activities including those of
its private actors. Since the State has to carry this risk, it is impor-
tant to put measures in place to minimize such risk.

In order for the government to ensure that its international
obligations are carried out, the South African Council for Space
Affairs (SACSA) was established under the authority of the Mi-
nister of the Department of Trade and Industry “to manage and
control certain space activities in the Republic”. This body is es-
tablished in terms of the founding legislation, the Space Affairs
Act, No. 84 of 1993. SACSA is responsible for the licensing and
registration of space activities in South Africa and to take care of
the interests, responsibilities and obligations of South Africa re-
garding its space and space-related activities in compliance with
international conventions, treaties and agreements entered into or
ratified by the Government of the Republic”.

In implementing its international obligations SACSA has
recently established a National Space Registry for the current ob-
jects Launched into outer Space , which was launched by the Mi-
nister of Trade and Industry on 29 July 2011. This Registry cur-
rently has two entries, for SunSat and SumbandilaSat.

The South African Council for the Non Proliferation of
Weapons of Mass Destruction Council

The Other responsible Authority is the South African
Council for the Non Proliferation of Weapons of Mass Destruc-
tion Council, which is established in terms of the NPC Act above.
The NPC is responsible for the regulation of controlled activities
and goods of a chemical, nuclear dual-use, missile delivery or
biological nature that could contribute to development and proli-

22 Outer Space Treaty.
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feration of weapons of mass destruction. This Authority also re-
sides with the Department of Trade and industry.

The Other responsible Authority is the Independent
Communications Authority of South Africa (ICASA), which is
established in terms of the ICASA Act No 13 of 2000. This Au-
thority regulates the communications activities in South Africa by
issuing licenses regarding the frequency and spectrum allocation.
The Authority also works closely with the International Tele-
communications Union.

Legal rules elaborate rights and responsibilities in a varie-
ty of ways. The foundation for the legal rules governing space
activities is the International treaties, principles and declarations.
International space law includes, such new rules, whether of cus-
tomary or treaty law, that have evolved since the beginning of the
space age or that may be developed specifically to regulate the
activities of states and their nationals in space or actions in rela-
tion to such activities.

South Africa has developed and launched two satellites,
(ZA-001) SunSat launched in the US in 1999 and (ZAA-002),
widely known as SumbandilaSat in 2009, in Russia. Both these
Satellites had to get a license for launching and operation and the
details will be outlined below.

Generally, launching a spacecraft, without a license issued
by SACSA, is prohibited according to Section 11 of the Space
Affairs Act. There are 4 categories of activities that are prohibited
without a license issued by SACSA. The Minister is also empo-
wered to prohibit more activities as he deems fit and proper
to do so.

Firstly, the prohibition applies to all launching activities
that take place from the South African territory regardless of
whethze3r the owner is a South African registered entity/company
or not™.

3 (Space Affairs Act, No. 84 of 1993), Section 11 (1) (a).
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According to this legislation, launching means “the plac-
ing or attempted placing of any spacecraft into a sub- orbital tra-
jectory or into outer space or the testing of a launch vehicle or
spacecraft in which it is foreseen that the launch vehicle will lift
from the earth's surface”. The first part of the definition is not
clear in terms of interpretation as it includes the placing and at-
tempted placing of the spacecraft in to sub orbital or outer space.
However the second part of the definition raises a lot of concerns
as it is ambiguous. This means that the canSats, rockets and other
experimental space related objects, would require the license of
SACSA.

Secondly, the legislation further prohibits any launching
outside the South African boarders as long as the launching is on
behalf of a juristic person registered or incorporated in South
Africa. Even though the two South African Satellites were
launched in the US and Russia respectively, they still needed to
comply with the requirements of the Space Affairs Act regarding
launching outside the republic. Operation of a spacecraft is also
prohibited without a license according to the Space Affairs Act™*.
Even though the legislation does not clearly refer to the operation
of a spacecraft, however, all space activities covered by the Act
are defined as “the activities directly contributing to the launch-
ing of spacecraft and the operation of such craft in outer space”™.

For the purposes of this paper a particular focus on the
SumbandilaSat will be made since the satellite was launched re-
cently in 2009 and the license is still in force.

SumbandilaSat was licensed on 20 June 2009, by SACSA
to procure services comprising the launch, deployment of the
spacecraft into the designated orbit (LEO) and to operate the
spacecraft’®. SACSA followed a rigorous procedure determined

* Section 11, Space Affairs Act, 1993.
5 (Space Affairs Act, No. 84 of 1993), definitions.
% SACSA Website publication.
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by the Council for this particular license’’. Even though the
Council does not have regulations regarding the license process it
had to follow the requirements of the Space Affairs Act.

The conditions set for this license included the provision
by the licensee of the Technical, economic and financial qualifi-
cations. This includes compliance statement by the applicant with
regard to the South African Laws and International laws. The li-
censee had to take into account the security regulations and pro-
cedures as well ITU laws, UN Space Treaties and other relevant
Treaties. This also included proofs or Certificates of the facility
and the equipment used. The other most important factor is the
financial health of the applicant and the project including the in-
surance for possible damages to third parties according to the de-
gree of risk where appropriate. Other specific requirements in-
cluded the calculated payload fairing impact points; and the basic
orbital parameters, including nodal period, inclination, apogee
and perigee of the spacecraft.

Thirdly, the legislation prohibits the operation of a launch
facility™.

Fourthly, the legislation prohibits participation by any ent-
ity in the space activities without a license and as long as theses
activities entail the obligations to the State in terms of interna-
tional convention, which may affect national interests. The legis-
lation is ambiguous in this instance as it does not even provide
the meaning of “national interests”.

Lastly, the legislation further prohibits any other space or
space-related activities as prescribed by the Minister.

The South African Legislation does not cover remote
sensing activities and this part is left for policies and its unregu-
lated. It is also not clear whether this will be incorporated in a
formal legislation in the future. There is however an opportunity

7 A license shall be issued subject to such conditions as the Council may de-
termine for that particular license”... S11 (2) of the Space Affairs Act.
8 Section 11(1)(c) of the Space Affairs Act, No 84 of 1993.
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to add this area of the law in the current legislative context or
create a new legislation.

The Space Affairs Act is in the process of being reviewed
in order to assess the relevance and impact on the current activi-
ties. This is a good opportunity to clarify the areas that are ambi-
guous.

Since South Africa has ratified the two Conventions, it is
important that provisions of these two Conventions be included in
the legislation. Most importantly because South Africa has a dual
system of law, in that it has to first incorporate the provisions of
international law to its domestic law before they are enforceable.

The critical issues that necessitate legal regulation of
space related activities include promotion and implementation, in
good faith, of the principle of peaceful use of outer space. Anoth-
er key matter relates to the obligation to promote and implement
the principle that exploration and use of outer space should be
carried on for the benefit of all nations regardless of their stage of
economic development.

The international cooperation that is envisaged in the
space treaty law is a condition that could enable most developing
countries to benefit from space related activities.

Space Affairs Act No. 36 of 1993. The principal legislative
instrument that regulates the space affairs environment and space
related activities in South Africa is the Space Affairs Act. This
submission is expressly supported by the declaration made by the
government when it announced in the National Space Policy doc-
ument that, “The Space Affairs Act regulates all space activities
in South Africa. The National Space Programme and any space
activities undertaken by the public and private sector entities are
thus subject to the Space affairs Act.4. As indicated in the Intro-
duction enacted the statute was to terminate the military inclined
space programme and embark instead on space activities that
promote peaceful use of outer space.

Sec 2) of the Act stipulates that when the national space
policy is determined the intention should be to: (a) meet all the
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international obligations of the Republic of South Africa and (b)
control and restrict the development and proliferation dual pur-
pose technologies in terms of international conventions applica-
ble to RSA.

Sec 5 (2) mandates the South African Council for Space
Affairs, hereinafter referred to as SACSA, to take care of the in-
terests and obligations of the State concerning matters related to
space and space related activities in order for the State to be
comply with its treaty law obligations.

According to Sec 5(3) ¢) SASCA may supervise and im-
plement matters arising from international agreements entered
into or ratified by the government of the Republic of South
Africa.

Sec 5 (3) (g) further provides that the Council may further
matters leading to the orderly and responsible participation by
any person or authority in space affairs.

Sec 11 (1) (a) and (b) states that specific space activities
may not be realised or conducted without a licensing issued by
SACSA. In this regard the Act compels the parties involved in
space activities to acquire authorisation from the State and the
latter carries international responsibility for the space activities of
its nationals. Article V1 of the Outer Space Treaty states that,
“Parties to the Treaty shall bear international responsibility for
national activities in outer space.. The activities of non-
governmental entities shall require authorisation”.

Sec 11 (d) prohibits involvement by juristic persons with-
out authorisation in space activities that entail international obli-
gations to the State in terms of applicable conventions.

Sec 11 (2) c) provides that SACSA may impose licence
conditions taking into account relevant international obligations
of the State.

In terms of Sec 11 (4) SACSA is obliged to gather, main-
tain and disseminate information regarding licences thus fulfilling
provisions of applicable international agreements to which South
Africa is a Party.
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Such conditions may according to Sec 14 (1) (b) pertain to
the liability of the licensee resulting from international conven-
tions applicable to South Africa, for example, the licensee to pro-
vide security to settle demands or compensation that may be re-
quired in case of damages inflicted to other persons or interests.

In Sec 14 (1) (a) which deals with liabilities the term
“damage” is not defined in the Act but the term is defined in the
Liability Treaty.

Giving significance to the role that is played by interna-
tional agreements, the Space Affairs Act expressly provides in
Sec 24 (1) that the State President may, by proclamation, add to
the Act any Schedule containing provisions of an international
agreement entered into or ratified by the government of the Re-
public of South Africa.

The contribution made by the Act relates to the provision
of definitions to some of concepts used in space affairs. It is a fact
that the definitions of some of the terms and related substantive
issues are still being debated in such fora as COPUOS, for exam-
ple, the issue of delimitation of airspace and outer space, “launch-
ing”, “launching state” and so on. There is an argument that cur-
rent space developments seem to necessitate an amendment of the
definition of, for example, “launching state” which is contained
in Article 1 of the Convention on International Liability for dam-
age Caused by Space Objects.

This issue of delimitation of airspace and outer space was
for a number of years an item that was in the agenda of the ses-
sions of COPUOS and its sub committees. The Space Affairs Act
defines “outer space” as “the space above the surface of the earth
from a height at which it is in practice possible to operate an ob-
ject in an orbit around the earth”.

It further defines ‘suborbital trajectory as “the trajectory
of any object which leaves the surface of the earth due to a
launch, but returns to the surface of the earth without completing
an orbit around the earth. The significance of the definition of
suborbital trajectory in the Act lies in the fact that it is intended to
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address, for example, incidents of failed launches or suborbital
test launches.

It is however submitted that if the intention of launching
an object is not necessarily to operate it in an orbit then its loca-
tion in outer in a place other than an orbit should not make the
activity not be regarded as a space activity.

The definition of outer space that is provided in the Space
Affairs Act is relatively more acceptable because it does not pro-
vide a definite line of demarcation that may not take into account
technological developments but instead relies on the functionality
factor, that is, the possibility to operate an object in an orbit
around the earth.

It is noteworthy that there is no international agreement in
force that provides a definition of outer space. For example, the
Outer Space Treaty and other main conventions regulating space
affairs only make reference to “outer space including the Moon
and other celestial bodies”.

The main feature used in the definition found in the Space
Affairs Act is the “orbit around the earth”. However, the Outer
Space Treaty prohibits in Article 1V the possibility of placing
weapons in orbit around the earth and also goes further to prec-
lude stationing of weapons in outer space “in any other manner”.
Therefore, it is submitted that activities taking place in outer
space may not necessarily be confined to the orbits. There are
launched objects whose trajectory may by design be suborbital or
as the Outer Space Treaty indicates activities such as weaponisa-
tion may take place “in any other manner” other than in orbit
around the earth®.

It is worth noting that the Space Affairs Act also regards
an activity in the sub orbital trajectory as a space related activity,
for example, what it refers to as “attempted launching”.

¥ Conuues A.M., Kitonst A O. IIpuvenenue MIPOTHBOCITYTHHKOBOTO OpPY KU
MEXAyHapoAHO-TIpaBoBbie mpobiemsl // O6o3peBatens — Observer. M.: PAY-
VYuusepcurer, 2013. Ne 3. C. 57-73.
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Another concept defined in the Act is “launching” which
refers to “placing or attempted placing of any spacecraft into a
sub orbital trajectory or outer space, or the testing of a launch ve-
hicle or spacecraft in which it is foreseen that the launch vehicle
will lift from the earth’s surface”.

It is also noted that according to Article 1 of the Liability
Convention the term “launching” includes attempted launching”.
Therefore, the Convention does not define “launching” but simp-
ly states that the term launching includes attempted launching.
Furthermore, Article 6 of the Rescue Agreement introduces for its
purposes the term “launching authority” which is intended to re-
fer to the State responsible for launching or where an internation-
al intergovernmental organization is responsible for launching,
that organization if the latter accepts the terms of the Agreement.

The National Space Policy also states that, “the domestic
regulatory environment shall be intended to promote predictable
and orderly participation by the private and public sectors in the
domestic and global space arena. It shall enforce compliance with
regulatory provisions and applicable international obligations,
while ensuring transparent and timely processing of licence and
import/export applications”.

South Africa consists of various legislations, which im-
pact on the development of its space programme. The current leg-
islation is not sufficient as it does not include the provisions of
the Liability and the Registration Convention that South Africa
has ratified. The legislation is also not extensive as all the condi-
tions have to be outlined the secondary legislation and not in the
primary legislation which delays the implementation of the legis-
lation.

There is indeed a need for adoption of specific legal and
policy frameworks to support the progress and high demand of
EO/RS data and information within the African continent. The
RS policies will facilitate the understanding of significant role of
RS applications and the assurance that the African countries are
integrated into the global RS community. While launching an ex-
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pert committee programme on global geospatial information
management under the UN Economic and Social Council on 27th
July 2011, the UN Secretary General Mr. Ban Ki Moon con-
cluded the thoughts of the authors by stating that “many develop-
ing countries have a "serious lack of institutional capacity to har-
ness the enormous potential of geospatial information technolo-
gies and to build a sustainable national infrastructure". The report
of the Secretary-General also confirmed the authors thought by
reiterating that “geospatial data is increasingly owned by multina-
tional corporations, which sell software and platforms to develop-
ing countries that may not have the capacity to know what the
best products are or how best to use them.”. The expert commit-
tee will be the cartilage between the corporations and the devel-
oping countries and its task is to advise the developing countries
on how to effectively consume the available geospatial data.
While this is happening at a high level cadres, it is up to the Afri-
can governments to live up to the challenge by ensuring that the
geospatial information, EO/RS data and information are available
to its citizens after establishing effective legal and policy frame-
works to support innovation of the satellite downstream services.

South African space policy is slowly but steadily taking
institutional shape. Its drivers and constraints are the same that
are familiar to other countries.

The most serious constraints are limited human and bud-
getary resources, bureaucratic politics, and institutional turf de-
fense.

The drivers are:

First, it aims at industrial innovation for hi-tech materials
and sub-systems, to increase capabilities to win contracts for
manufacturing and software.

Second, South Africa seeks to boost its R&D. The DST is
mandated to issue contracts for a further seven microsats over a
decade.

Third, national prestige, and continental African pride,
benefit from the halo effect of cutting-edge astronomy mega-
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projects such as SALT and the SKA. This, seen as puncturing
stereotypes of Africa and Africans as “backward”, provides much
of the political will*.

Fourth, space policy has exciting synergy with foreign
policy, with the AU and IBSA prominently in mind.

Fifth, is increasing civil society support. This is currently
small but enthusiastic, and growing. The necessity for a develop-
ing country to encourage more youth into S&T careers requires a
major commitment of resources to popularize Astronautics and
Astronomy, so as to build up future high-level human capital.

30 I'yrynckwii JI.A. MexxayHapoTHO-IIPaBOBBIE OCHOBBI pealn3alii KOCMUYe-
CKO#l MONUTHKH Mapokko // YKpalHChKHI Yacomuc MIKHApPOIAHOTO IIpaBa.
2013. Ne 4. C. 158-162.
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RIGHT TO A REMEDY AND REPARATION IN AFRICAN
SYSTEM OF THE PROTECTION OF HUMAN RIGHTS'

Kristina Keburia,
PhD Student, Department of International Law,
Peoples’ Friendship University of Russia (PFUR)

International human rights law guarantees the individual
human rights of every person, but also obliges States to provide,
ensure and secure the effective enjoyment of the human rights.
Thus, all victims of the violations of the human rights have the
widely recognized right to an effective remedy and reparation.
This provision is confirmed in various human rights treaties and
in international jurisprudence, that makes it a part of customary
international law.

The States™ obligation to guarantee human rights means,
inter alia, to adopt appropriate legislative and other measures,
including, the efforts to prevent or to investigate violations, to
protect every human being from the potential danger for their
human rights coming from the act or omission of the state and its
actors. Either explicitly or implicitly, human rights treaties and
other mechanisms call for States parties to give legal effect to
remedies and reparation under national law.

All human rights have a procedural aspect providing the
duty for States to ensure adequate remedies and procedures to
establish reparations the victims of the human rights violations.
An effective remedy gives the opportunity to protect and to re-
store one's right before the independent body and to have the gu-
aranties to recognize the violation and also to cease the continu-
ing violation, as well as to specify the adequate reparation.

It is important to note that there is some misunderstanding
in the terminology. The English term ‘remedy’ is regarded both a

! Crates ny6nukyercs B pamkax rpanta PTH® (mpoekr Ne 12-33-01428).
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procedural remedy as well as reparation. In French, for example,
this term means only a procedural remedy.

Though the terminology and interpretation of the right to a
remedy and reparation is quite different in legal systems, the ob-
vious direction in understanding set in the Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Se-
rious Violations of International Humanitarian Law adopted by
the Commission on Human Rights (the UN Basic Principles and
Guidelines) at its 61st session in April 2005. The UN General As-
sembly has adopted the UN Principles on Remedy and Repara-
tions at its 60st session, by the Resolution 60/147 of 16 December
2005,

It is declared that the remedy as a key component of a
right must be effective to provide victims with the process by
which they can defend their rights and seek reparation for the vi-
olation of their rights. The UN Basic Principles and Guidelines
establish the duty to respect and implement international human
rights law and international humanitarian law as a basis to an ob-
ligation, among other issues, to ensure remedies that include the
right to equal and effective access to justice; adequate, effective
and prompt reparation for harm suffered; and access to relevant
information concerning violations and reparation mechanisms.

In accordance with the UN Basic Principles and Guide-
lines procedural remedy requires States to afford effective access
to fair processes in which disputable claims can be defined. The
effective remedy should be prompt, accessible and capable of ob-
taining a reasonable decision. International instruments, standards
and human rights mechanism practice confirm the necessity to
examine the quality of victims’ access to the justice processes.
First of all, victims should have the possibility to receive the co-

2 See: Resolution 60/147 of 16 December 2005. URL:
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/60/147  (last
viewed 29 March 2014).
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herent information and then to be assisted to access justice. Un-
doubtedly, victims must be treated with humanity and respect to
their dignity, including their physical and psychological privacy
and safety.

Remedies and reparations must be available to all persons,
without any kind of discrimination, within the jurisdiction of the
State, which has been considered to include State's effective con-
trol over an its national territory. A remedy could not be effective
without leading to adequate measures of reparation guaranteed to
victims. The conception of reparation centers the victim’s needs
and interests at the heart of the process and directs at restoring the
insulted dignity of the victim.

This article is devoted to the analysis of the theoretical ba-
sis and practical implementation of the right to a remedy and re-
paration in the jurisprudence of the African Commission on Hu-
man and Peoples’ Rights (the African Commission) and African
Court on Human and Peoples™ Rights (the African Court). These
are the main mechanisms in the African Union system of the hu-
man rights’ protection’.

In the African system of the human rights’ protection the
right to a remedy and the right to reparation are procedurally pro-
vided in different provisions. The African Charter on Human and
Peoples’ Rights 1981 (the African Charter) does not contain a
specific provision on the States obligation to grant remedy and
reparation in the event of a breach of the rights fixed in the Afri-
can Charter®, Nevertheless, it is not correct to state that victims’

? uanno C. OcHOBHBIE (AaKTOPBI M 0BCTOATENBCTBA, CIOCOOCTBOBABIINE MPH-
HATHIO A(PHUKAHCKON XapTHH MpaB deloBeka U HaponoB // BectHuk Poccuii-
CKOTO YHUBepcuTeTa npyx0sl HaponoB. Cepus: FOpummaeckue Hayku. 2013.
Ne 1. C. 144-153.

* AGaumme A.X., Comunes A.M. FO6uieii agpuKaHCKOil CHCTEMbI IpaBaM
4esoBeka U HaponoB // EBpasuiickuii ropunndeckuii sxypraai. 2012. Ne 2 (45).
C. 22-25.
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right to reparation is not declared in the African Charter’. Article
1 of the African Charter obliges State parties to ‘recognize the
rights, duties and freedoms enshrined in this Chapter and shall
undertake to adopt legislative or other measures to give effect to
them’. Article 7 (1) (a) provides that every individual shall have
the right to have his cause heard, including ‘a right to an appeal
to competent national organs against acts of violating his funda-
mental rights as recognised and guaranteed by convictions, laws,
regulations and customs in force’. The African Commission has
interpreted Article 7 (1) to include victims’ right to a remedy,
noting that the protection granted by Article 7 is not limited to the
protection of the rights of arrested and detained persons but en-
compasses the rights of every individual to access the relevant
judicial bodies competent to have their causes heard and be
granted adequate relief.

Aforesaid explains that the absence of a strict article with-
in the African Charter establishing specifically the right to repara-
tion for victims of the human rights violations does not prevent
the African Commission and African Court in their interpretation
of the African Charter. The African Commission, one of the two
core mechanisms in the African system of the protection of the
human rights is at this time the main regional forum for victims
of violations of the African Charter to seek justice in cases when
the national domestic justice is not available or effective. The
African Charter provides the African Commission on with a
broad mandate to ‘promote human and peoples' rights and ensure
their protection in Africa’.

Thus, as the African Charter does not include concrete
provision on the right to reparation for victims of violations of the
human rights fixed in the African Charter, the African Commis-

> Pyuka O.A. Ilonumanue u ofecreueHne CONMATbHBIX TpaB ADPHKAHCKO#H
KOMHCCHEH 110 TpaBaM 4ejioBeka u HapozoB // BectHuk Poccuiickoro yHuBep-
cutera apyx0s1 HaponoB. Cepust: IOpuandeckne Hayku. 2014. Ne 3. C. 250—
261.
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sion’s early jurisprudence was occasional in this issue. The juri-
sprudence of the African Commission so far continues to be unst-
able, dependent on whether plaintiff specifically request repara-
tion. To date the African Commission has no standard practice to
demand or encourage claimants to specifically request to include
reparation as component of the recommendations of the case, nor
to present proofs or linked to the measures of reparation. As a
result, victims or their representatives often do not even include
claims of reparation in their submissions, which can lead to inef-
ficient and inadequate, rulings on reparation.

There are still some omissions between African Commis-
sions practice and international norms as reflected in the UN Ba-
sic Principles and Guidelines, the Nairobi Principles on Women’s
and Girls’ Right to a Remedy and Reparation of 2007, and the
Committee against Torture’s General Comment No.3: Implemen-
tation of Article 14 by State Parties adopted in December 2012.

One of the first rulings of African Commission on a case
in April 1994, which considered the abduction, arrest, ill-
treatment and trial in Malawi of several opposition activists, the
African Commission declared that the State breached Articles 4,
5 and 7 of the African Charter. In spate of the African Commis-
sion’s recommendations highlighted that the State was ‘responsi-
ble for the reparation of these abuses’ it did not identify the
measures the State should take to secure victims with compensa-
tion. Moreover, the African Court, which to date had received 27
cases, has an exact mandate to award reparation if it finds a State
in violation of the provision of the African Charter. Consequent-
ly, the African Court has a particularly significant position in cas-
es brought before it by the African Commission or cases filed by
or on behalf of individuals. Taking into account its well deter-
mined mandate in the area of reparation, the African Court’s ef-
fectiveness will also be related to its capacity to award adequate
reparation to victims of violations of the African Charter.

The effectiveness of both the African Commission and the
African Court, is determined, first of all, by the practical outcome
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of the cases, including practical steps to prevent and cease the
violations and measures providing by the States to seek and se-
cure justice to the victims.

The duty to empower victims of human rights violations
to access justice enforces States to guarantee victims an effective
remedy within their national legal system. Victims are therefore
usually demanded to ‘exhaust remedies’ domestically, before ad-
dressing to international human rights mechanism. In accordance
to the African Commission, the exhaustion of local remedies rule
is a principle under international law of permitting States to solve
their domestic troubles under their own constitutional process be-
fore international mechanisms can be involved. State is enabled
to have an opportunity to redress the violation by its own legal
order. A victim, in turn, could address to the relevant regional or
international instrument when State fails to redress the violation
within its own legal order. Human rights procedures can be re-
garded as the last hope for victims to receive justice. Cases before
human rights mechanisms such as the African Commission pro-
vide a core opportunity for the African Commission to guide
States on the best apply the law in accordance with international
obligations. In the end it has the one and most significant aim — to
make human rights protection effective in practice. The more de-
termined the standards for States, obviously, the understandable it
is for the State to submit the African Commission’s outcomes and
to guarantee that its national law and jurisprudence does not con-
tradict with its duties under the African Charter.

According to the international human rights law, the qua-
lification of “victim’ provides gives specific rights, as follows the
right to a remedy and reparation. This provision, as it has already
been mentioned includes the right to bring a claim and to obtain
procedural rights. Back to the UN Basic Principles and Guide-
lines principle 8 contains the norm explaining the victims are per-
sons who individually or collectively suffered harm, including
physical or mental injury, emotional suffering, economic loss or
substantial impairment of their fundamental rights, through acts
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or omissions that constitute gross violations of international hu-
man rights law, or serious violations of international humanita-
rian law. The notion of the term “ictim’ also includes, ‘where
appropriate’, relatives and dependents of the direct victim and
persons who have suffered harm in intervening to direct victims.
The necessity for including ‘indirect victims’ as victims of a vi-
olation but in their own right rises from recognition of their moral
or material suffer, and by reason of their close relationship with a
direct victim of a violation. That kind of recognition is important
in the identification of potential beneficiaries of remedy and repa-
ration. The African Commission’s practice to date has not ex-
plained criteria on how indirect victims can prove their link to the
direct victim in order to receive from the African Commission the
reparation awards.

It should not go unnoticed the right to reparation for a
group of victims which is grounds on the notion of collective or
group harm, relevant in cases of serious, gross and massive viola-
tions which have an effect on a specific group of people or even
entire communities. In cases of the group or collective harm, in-
ternational and regional human rights mechanisms have awarded
procedures of collective reparation, which could be provided only
or in addition to reparation to individual members of the group.
Human rights mechanisms constructed a range of criteria to iden-
tify the collective entitled to remedy and reparation. The African
Commission has explained its understanding the recognition as
peoples for a collective of individuals referring the ‘linkages be-
tween peoples, their land and a culture that such a group ex-
presses its desire to be identified as a people, or have the con-
sciousness that they are a people” . If the group of persons is
identified as a beneficiaries of collective reparation, that does not

6 See: African Commission, Endorois case, Centre for Minority Rights Devel-
opment (Kenya) and Minority Rights Group (on behalf of Endorois Welfare
Council) v Kenya, paras. 150-151. URL: http://www.achpr.org/
communications/decision/276.03/ (last viewed 30 March 2014).
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exclude the individual victims’ right to reparation for individual
harm.

The African Commission’s Fair Trial and Legal Assis-
tance Guidelines provide several principles that grant a “victim
sensitive approach’ when providing reparation, including the
provision by which victims should be treated with respect for
their human dignity and have access to sufficient redress’. The
African Charter permits the African Commission to conduct ‘on-
site investigations’ within the scope of Article 46 of the African
Charter. It provides that ‘the Commission may resort to any ap-
propriate method of investigation’. Article 58 states that the Afri-
can Commission, after the request from the Assembly of Heads
of State and Government, could conduct an ‘in-depth study’ in
cases with serious, gross or massive human rights violations and
prepare a ‘factual report accompanied by its findings and rec-
ommendations’.

The UN Basic Principles and Guidelines declare that
awards of reparation must be made without any kind of discrimi-
nation. In accordance with the provisions of the African Charter,
the African Commission should take into consideration that the
victims must be treated equally and award reparation towards the
specific circumstances. Though, the African Commission does
not always identify individual victims, it could decide whether an
alleged violation was committed in a discriminatory way in viola-
tion of Article 2 or 18(3) of the African Charter.

The UN Basic Principles and Guidelines list five forms of
reparation, adding that these are not exhaustive:

— restitution;

— compensation;

— rehabilitation;

— satisfaction;

— guarantees of non-repetition.

7 See: African Commission, Principles and Guidelines on the Right to a Fair
Trial and Legal Assistance in Africa. URL: http://www.achpr.org/instruments/
fair-trial/, Section N (a) (last viewed 28 March 2014).
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The following part of the article aims to give main aspects
of the above mentioned forms of reparation. An award of repara-
tion can include one or several of forms of reparation. The UN
Basic Principles and Guidelines identify restitution as a form of
reparation directed at restoring the victim to the original situation
he/she would have been in before the violation happened, and it
can also include ‘restoration of liberty, enjoyment of human
rights, identity, family life and citizenship, return to one’s place
of residence, restoration of employment and return of property ™.
The African Commission has recognised the significance of resti-
tution, and declared that a State in violation of rights enshrined in
the African Charter must ‘fake measures to ensure that the vic-
tims of human rights abuses are given effective remedies, includ-
ing restitution and compensation . An award of restitution pre-
cises what victim rights” must be restored and put the victim in
the situation before the violation occurred, but if it is possible.
Under the UN Basic Principles and Guidelines and according to
the jurisprudence of international and regional human rights sys-
tems, including the African system of the protection of human
rights, restitution has some specific: restoration of right to a fair
trial; restoration of liberty,; restoration of citizenship and safe
return to one’s place of residence, restoration of property.

Another kind of reparation is compensation, which in the
context of the UN Basic Principles and Guidelines, should be
awarded for ‘any economically assessable damage, as appropri-
ate and proportional to the gravity of the violation and the cir-
cumstances of each case... such as: (i) physical or mental harm;
(ii) lost opportunities such as employment, education or social
benefits, (iii) material damages including loss of earning poten-

¥ See: UN Basic Principles and Guidelines, Principle 19.

? See: African Commission, Sudan Human Rights Organisation & Centre on
Housing Rights and Evictions (COHRE) v Sudan, dispositif (para.229 (d)),
URL: http://www.achpr.org/communications/decision/279.03-296.05/  (last
viewed 27 March 2014).
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tial; (iv) moral damage; and (v) any costs incurred for legal as-
sistance, medical services, and psychological and social servic-
es’. The African Charter obliges the States to adequately compen-
sate ‘dispossessed people’ in the case of spoliation. The practice
of the international and regional human rights mechanisms has
confirmed that a right to compensation, which is implied in the
right to reparation, exists in relation with the other Articles en-
shrined in the relevant instrument.

Compensation is the most common used and well-known
form of reparation awarded as well as the most sophisticated and
challenging to determine. The African Commission has men-
tioned in different cases involving violations of Article 5 of the
African Charter, that the State has a duty to pay ‘adequate com-
pensation to the Victim for the torture and trauma suffered’'’, to
‘adequately compensate the victims in line with international
standards™"', to take appropriate measures to ensure compensa-
tion of the victims or to ensure payment of a compensatory bene-
fit. The meaning of adequate and appropriate depends on the cir-
cumstances of the specific case, the kind of violation and the
harm suffered by the victim.

Though, the African Commission recognises a victim’s
right to compensation, yet it has neither explained the so-called
‘appropriate steps’ for compensation nor identify the factors
States should take into account in their assessment of the com-
pensation. The African Commission to date itself does not eva-
luate the harm suffered by the victims.

Compensation is provided for ‘economically assessable
harm’ coming from the human rights violation, including materi-
al damages. Such damages, in their turn, can include, for exam-

10°See: African Commission, Gabriel Shumba v Zimbabwe, Communication
288/04.  URL:  http://www.redress.org/downloads/Submission_Shumba
ACmHPR.pdf. (last viewed 30 March 2014).

'!'See: African Commission, Egyptian Initiative for Personal Rights and Inte-
rights v Egypt, Communication 334/06. URL: http://www.achpr.org/
communications/decision/334.06/ (last viewed 29 March 2014).
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ple, loss of personal property; loss of earnings/income, as well as
loss of future income; costs arising from legal assistance, as well
as from medical and psychological assistance. The UN Basic
Principles and Guidelines state that compensation should cover
lost opportunities, including employment, education and social
benefits.

International and regional bodies have awarded compen-
sation for loss of property as a result of human rights breaches, in
instance compensation for loss of a house and household property
ruined by security forces, costs of alternative accommodation,
loss of land and or livestock'?. Although, the burden of proof of
the loss of property rests in the first place on the claimant, inter-
national jurisprudence submits that this standard should be used
flexibly and in regarding with the peculiarity of a specific case.
The ICJ, in a case filed by Guinea on behalf of its citizen Ahma-
dou Sadio Diallo for ‘serious violations of international law upon
the person of a Guinean national’”, examined that the general
rule imposing the burden of proof on the petitioner is used flexi-
bly in rulings with the other party, namely State, is in a better po-
sition to set determined facts. The African Commission refers to a
flexible rule of proof as well as the principle of equity while
awarding compensation and recall the State to practice these
standards in the fulfillment of the award. Rules of evidence used
in domestic grounds for the award of compensation must not pre-
vent an enforcement of the African Commission’s ruling.

It is also rule in the practice of different human rights bo-
dies to award compensation to victims of human rights violations
for lost earnings, subject to the presence of a ‘causal connection’

12 See: African Commission, The Social and Economic Rights Action Center
and the Center for Economic and Social Rights v Nigeria, Communication
155/96. URL: http://www.achpr.org/communications/decision/155.96/ (last
viewed 30 March 2014).

13 See: ICJ, Ahmadou Saido Diallo (Republic of Guinea v Democratic Repub-
lic of The Congo), Judgment of 30 November 2010. URL: http://www.icj-
cij.org/docket/files/103/16244.pdf. (last viewed 30 March 2014).
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between the lost earnings, and the violation of the relevant in-
strument. The UN Basic Principles and Guidelines also ensure
that compensation should grasp ‘lost opportunities, including em-
ployment, education and social benefits’.

In accordance with the provisions of the UN Basic Prin-
ciples and Guidelines provide that compensation should also
comprise moral damages or non-material loss as a result of the
human rights violation. Moral damages are regarded to compen-
sate for harm, pain and suffering, including mental hurt, humilia-
tion and a sense of injustice. One of the main aims of compensa-
tion in cases of gross human rights violations is to secure redress
for harm to the physical and mental well-being of a person, in
cases, where restitutio in integrum is not possible for such dam-
age. Non-material damage takes numerous forms, for example,
mental suffering, injury to feelings, humiliation, shame, degrada-
tion, loss of social position or injury to the victim’s trust or to
his/her reputation. The right to compensation for moral damages
is recognized in the practice of human rights bodies, including
mechanisms that do not indicate the amount of compensation.
The African Commission also has recommended States to award
compensation for ‘trauma suffered’ after a discovering of torture
in violation of Article 5 of the African Charter. In view of a pre-
sumption of moral harm in occasions such as torture, enforced
disappearances or extra-judicial killings, guidance to States for
compensation of victims should consequently include a link to
compensation also for moral harm.

The African Commission has recommended States
breached the African Charter to pay compensation to direct
‘physical and psychological trauma’, but it does not seem to have
fully covered the notion of holistic rehabilitation. Though the
African Commission has adopted a variety of recommendations
to States addressing the rehabilitation of victims, it could do more
to specifically emphasise the steps to make the rehabilitation to
be effective.
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The UN Basic Principles and Guidelines and the UN
Committee on Economic, Social and Cultural Rights (CESCR)
General Comment No. 3'* provide a list of steps that States can
take to ensure ‘satisfaction’ to victims of human rights violations,
including core aspects of justice for victims such as public ac-
knowledgment of wrongdoing, truth and accountability. The
African Commission’s practice contains a variety of standards of
satisfaction regulated following the discovery of a violation of the
African Charter.

Acknowledgment of and acceptance of responsibility for
human rights violations are also significant measures of satisfac-
tion. The African Commission, discovering a violation of Article
5 of the Charter, has proposed States to:

—conduct effective official investigations into the
abuses...and to take steps to prosecute those responsible for the
human rights violations'”;

—carry out an inquiry and investigation ‘to bring those
who perpetrated the violations to justice'’;

— put an end to these violations in order to abide by its ob-
ligations under the African Charter;

— establish a Commission of Inquiry to investigate the cir-
cumstances under which the victims were expelled and to allow
representatives of the African Commission, relevant international
organisations, ICRC, NGOs, concerned consulates and others

' UN Committee on Economic, Social and Cultural Rights (CESCR), General
Comment No. 3: The Nature of States Parties' Obligations (Art. 2, Para. 1, of
the Covenant), 14 December 1990, E/1991/23. URL: http://www.refworld.org/
docid/4538838e10.html. (last viewed 29 March 2014).

' See: African Commission, Sudan Human Rights Organisation & Centre on
Housing Rights and Evictions (COHRE) v Sudan. URL: http://www.achpr.org/
communications/decision/279.03-296.05/ (last viewed 26 March 2014).

'°See: Egyptian Initiative for Personal Rights and Interights v Egypt, Commu-
nication 323/06. URL: http://www.achpr.org/communications/decision/323.06/
(last viewed 26 March 2014).

62



access to detainees and places of detention, including to those
where non-nationals are held;

— establish a Commission of Inquiry to investigate the
causes of the violence and bring those responsible for the viola-
tions to justice, and identify victims of the violence in order to
provide them with just and adequate compensation'’.

In light of the procedures of satisfaction, the African
Commission centers on the necessity for investigations of the vi-
olations and penalty through the prosecution of those responsible.
Nevertheless, the details of the specific measures which States
should implement are quite vague: for example, to address viola-
tions such as enforced disappearances or extra-judicial killings.
At the present time the public acknowledgment of human rights
violations is not involved as a noted component in the African
Commission’s practice. Public acknowledgment is significant for
victims because it can assist to overpower stigmatisation and re-
store credit and legality of the justice system.

It is important to mention other significant measures of sa-
tisfaction ‘commemorations and tributes to the victims’, for ex-
ample, as museums, monuments and memorials, streets naming
after victims, ceremonies and educational resources. These kinds
do not yet used in the African Commission’s practice, but such
measures of satisfaction have been a prominent part, for example
of the government of Rwanda which commemorated and paid
tribute to the victims and as well as survivors of the 1994 Geno-
cide. The practice of commemorative reparation steps is relevant
in the view of mass and gross violations, including a great num-
ber of victims, or in events that happened a long time in the past.

The right of victims to be guaranteed non-repetition of
the acts or omissions they harmed is a core part of redress. Inter-
national and regional human rights bodies have appealed States to

7 See: African Commission, Zimbabwe Human Rights NGO Forum v Zim-
babwe, Communication 245/02. URL: http://www.achpr.org/communications/
decision/245.02/ (last viewed 29 March 2014).
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adopt standards to guarantee non-repetition of the human rights’
violations. The significant role of steps of non-repetition is set in
the African Commission’s reparation ruling. Though, the African
Commission’s jurisprudence, in general, suffers from imperma-
nence. It is also not a common exercise of the African Commis-
sion, for example, to recommend ‘regular supervision or moni-
toring of places of detention by qualified and/or experienced per-
sons or organisations’ in events where it found numerous viola-
tions of Article 6 or to address to States to ‘take measures to en-
sure that its law enforcement organs respect the rights of suspects
detained in line with Article 5 of the Charter’ in the cases of vi-
olation of Article 5. The recent jurisprudence offers the African
Commission to some extent of the requested by the petitioners. In
cases when plaintiffs do not involve vast range of measures of
reparation, the African Commission cannot make any recommen-
dations or take these too widely.

Gross and massive violations could be differed from other
violations by their essence, scope and effect on a great number of
victims and groups of victims. The African Court and the Com-
mission have an exceptional and advanced mandate for the pres-
entation of actio popularis plea on behalf of collective victims.
This provision supplemented by the African Charter’s norms for
peoples’ rights, which are ensured to ‘peoples’ in Articles 19-24.
Furthermore, the African Charter confirms the exceptional nature
of mass violations in Article 58 which demands the African
Commission to pay the attention of the Assembly of Heads of
State and Government events which discover the ‘existence of a
series of serious or massive violations of human and peoples’
rights’. The African Commission’s Rules of Procedure guarantee
that once acquainted of gross or massive violations of human
rights, it could ‘submit a communication before the Court against
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a State party”'®. The necessity to award reparation for mass viola-

tions is especially pertinent in the view of the African human
rights scope and appropriate for both the African Commission
and African Court.

As it has been noted before all legal systems and concepts
accept the significance of remedies and reparations in the cases of
a violation of the human rights™ obligations. Moreover, remedies
and reparation also serve the aim of sanctioning the offenders and
restore the dignity of the direct or indirect victims, including the
groups of victims.

Although the African Charter does not directly provide for
a right to a remedy and reparation, this right is developed and
upholded by the African Commission’s jurisprudence, generally,
and the African Court’s in addition.

'8 See: African Commission, Rules of Procedure, Rule 118 (3). URL:
http://www.achpr.org/instruments/rules-of-procedure-2010/  (last  viewed
30 March 2014).
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Introduction

The economy of most African countries has not taken off
after independence as result the

African continent is subject to famine and has the lowest
per-capita Gross National Product.

Also on the political front, it is argued that Africans have
not been able to establish effective Nation states. This has sus-
tained debates as to the root causes of the continent’s economic
and political backwardness. Some observers had even ruled out
the continent from the world progress and labeled it as doomed
forever.

Most of the pessimists proclaim therefore that Africa has
an innate inferiority in organizing themselves to master the envi-
ronment in order to improve social and economic conditions. This
so called ‘innate inferiority’ to organizing themselves to master
the environment to improving social and economic conditions is
said to be based on low Intelligent Quotient (IQ) of Africans as
compared with Europeans.

Although some African leaders have stolen and/or wasted
their nation’s wealth, these are not the root causes of Africa’s
backwardness. Neither is 1Q a contributing factor to this. Those
who have dominated us have always dominated how the past is
conceptualized and understood and that is why the major causes
are relegated to the background.

Africa’s independence coincided with the Cold War and
this did a considerable damage to efforts to rebuild the devastated
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national economies which colonialism left in its wake. Moreover,
Africa was abandoned at the end of the Cold War, and its in-
debted economies were left to the economists of the IMF and the
World Bank.

It is on this note that Africa’s present predicament cannot
be blamed on low IQ. The root causes can be traced to events
many years back.

East — west confrontation in Africa

The confrontation between capitalism and socialism en-
tered Africa after the Second World War when the Western
members of the Alliance against fascism’s belief that the war
would lead the soviet Union to tone down its revolutionary, ideo-
logically motivated ambitions and revert to a more traditionally
Russian imperial posture did not materialise'.

The view commonly expressed after the war was that the
Soviet Union might fill the vacuum that would be created after
the war on the international scene. Thus, the primary source of
conflict between East and West was Russia’s striving for power
and influence far in excess of its reasonable security require-
ments.

The belief in the West, especially in Britain was that So-
viets might expand into areas where Britain regarded as being of
vital interest to its national policy. In 1945, Britain had declined
from a power with world —wide economic, military and colonial
positions to a country largely without such positions and this
masterminded the belief that the country was being pushed into
oblivion.

The North Atlantic Treaty Organisation (NATO) was
formed in 1948/9 as an alliance for mutual protection against
Communism. The Soviet Union was blamed for causing tension
in the world; It is, they argued, Soviet expansionism and aggres-

' Crockatt R. Cold War Past and Present. London. Unwin Hayman Ltd. 1987.
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siveness which underlie the major problems of the contemporary
world. This inevitably became one of the reasons for the” Soviet
Threat Theory™.

Germany was then admitted as a NATO member, and
consequently the British and American zones in Germany were
joined together and later in 1948, the French zone was added to
form one Western zone. And in 1949 the West German state was
created in August of that year from the 3 zones of France, Britain
and the United States. The Soviets regarded this as a strong anti —
Soviet act. However, the West should not be the only culprit in
the making of the Cold War because the Soviets sparked off the
process with the Berlin Blockade in 1948. It is stated that the wil-
lingness of the Soviet Union’s Western Allies to restore her arch
enemy Germany to her former position of Power was one of the
three main reasons which fuelled Soviet mistrust of Western in-
tentions. These made the Soviet Union counter that it is Western
imperialism which is rather aggressive and belligerent, and not
the Soviet Union’s actions.

As a counter measure to NATO, the Warsaw pact was
formed in 1955, the year that West Germany was admitted into
NATO. The German Democratic Republic (GDR) was formed in
the same year from that part of the German territory which the
Soviets occupied during the war, and the GDR became a member
of the Warsaw Pact.

Four former members of an Alliance which fought against
Nazism, were now split into two opposing camps with three re-
aligning themselves against one — The Soviet Union. Thus, apart
from security and Geo-political concerns, ideology also stood out
as one of the underlying factors to the conflict between East and
West in their pursuit for global influence. When these (and many
comparable) points have been made, there remains the fact,
which has psychological as well as political dimensions, of sus-
tained ideological competition between the United States and the
Soviet Union.

68



A diplomatic approach based on “Deterrence” and “Coer-
cion” was employed as a means of combating communism.
A close examination of the Cold War Diplomacy reveals that
these theories were pursued with the view of preventing a serious
military crisis between the major protagonists and to restrain
them from deploying their armed forces in settling the confronta-
tion between them. In fact the war they were waging was a dip-
lomatic one instead of one on the battlefield in Europe and Amer-
ica.

Contrary to the cold nature of this war in Europe, Africa
became a pawn and the war was hot in Africa due to the influence
which both camps aspired to wield on the continent. In Europe, it
had become clear that the gaping vacuum created by the weak-
ness of the colonial powers after the war had to be filled. The de-
sire to control the territories of Africa from outside was some-
thing which occupied the minds of policy makers in Western cap-
itals — economics and geo-politics were the reasons for these wor-
ries.

The rich resources of this vast continent was needed to re-
build the shattered economies of colonial powers after World
War Two; and more importantly too was the need for acquisition
of mineral deposits which could be of importance to the Western
military industrial complexes to build war machinery for the Cold
War. The United States took upon itself the leading role in this
field for fear that the Soviets might fill this vacuum. It was stimu-
lated in particular by two fears that received widespread diffusion
in the late 1970’s and which were used to legitimize an increased
US intervention capability that the resources were not only finite
but imminently exhaustible, and that the Soviet Union might be
able to interrupt Western access to these sources of supply during
a war or as a preliminary to it. (Halliday F. 1983)*.

The need for Africa’s mineral resources for military
purposes is what Lord Zuckerman calls technology for Cold War.

? Halliday F. The Making of The Second Cold War. London. Verso. 1983.
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This takes a number of forms. First there is a ‘national security’
component; the fact that during the past two decades the USA has
become dependent on imports for certain minerals and metals
which are vital to industrial and military power.... Among these
raw materials are chromium ore, used in weapons alloys and
manganese, vital in steel productions, 53 % of antimony, used in
bullets and cannon shells and over 50 % of tin, zinc and nickel.

The greatest concentration of non — fuel fossils in the third
world is to be found in what the geologists call ‘High Africa’ i.e.
South Africa, Namibia, Angola, Zimbabwe and Zaire, a region
producing uranium, chrome, diamonds, gold and cobalt. No
theory of international politics can rest upon simple economism;
but the dissonance of raw materials supply and political stability
in this region is a major concern to US strategists”.

Concerning geo-politics, the policy was laid down that the
routes to and from the resources centers should be permanently
controlled militarily by the West and this has been one of its ma-
jor preoccupations. Africa is a factor in the successful implemen-
tation of this policy. First, the general pictures of competition for
resources are used to stress US vulnerability. Secondly, the vul-
nerability is indicated by pointing to the geographical location of
the key resources. The World’s oil resources are disproportio-
nately located in the Persian Gulf, an area of great instability near
USSR. The increased US military presence in the Arabian Penin-
sula region and the concern to harass Angola owe a lot to this ma-
terial determination. This concern is accentuated by transport
problems and by the prospect of interruption in time of war; the
majority of the Gulf’s oil passes round the South African Cape,
so that a naval capability in this region is seen as a double raw
material insurance.

It is not only around Angola that trouble erupts in Africa,
but basically around the “High Africa” areas and more so, along

3 Halliday F. The Making of The Second Cold War. London. Verso. 1983.
P. 193.
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the coast of the Indian Ocean. Countries like Ethiopia, Somalia,
and Mozambique etc. are always targets for control and manipu-
lation. The best approach adopted in this is the use of the “Soviet
Threat” or communist expansionist tendencies, which must be
checked. “The Soviet Union was seen by Western strategists as
positioning itself to deny the West access to vital raw materials,
by acquiring allies near the Gulf and High Africa. The USSR is
also a major producer of gold, gas, chrome, manganese and tita-
nium. It is said to be promoting a potentially fatal reliance of the
west upon continued Soviet supplies at the same time the USSR
is presented as being itself in quest of raw materials, purchasing
grain and soon oil. It is therefore an increasingly desperate rival
in international markets for those same commodities so needed in
the West.

Rejecting the views expressed above the Soviet energy
crisis has been shown to be an ideological fabrication; a projec-
tion onto the USSR of problems internal to the West. On the oth-
er hand, what is far more threatening is the opposite capacity,
namely to supply international markets and particularly Western
Europe with energy. This poses both a national security and eco-
nomic challenges to US interests; it is this fear, of the USSR as a
source of energy supplies, which has underlain economic rivalry
going back to the 1920s.

Africa became the playing field of this ugly confrontation
with very serious repercussions.

Some legacies of colonialism as contributory factors

As a raw material base and a market for European goods,
Africa is a strategic continent which should not be left alone. The
Liberation movements, which were formed to fight against co-
lonial domination, became the channels through which the co-
lonial powers extended their interests. Whereas in the first period
of colonial domination, the Europeans’ offensive were couched in
words like “to civilise the backward people of the dark continent”
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and to “christianise the pagans of Africa,” now after the Second
World War, the claim was that the west was on a mission to save
Africa from the “communist threat”. Thus, decolonisation, self-
determination and the strife for National identity and equity with-
in the community of Nations was interpreted as part of the aims
of the “Domino Theory”.

The Soviets based their support for the National Libera-
tion Movements on one of the tenets of their foreign policy — “To
support the National Liberation Movement and to effect all round
co-operation with the young, developing countries”.

The Liberation Movements in Africa looked up to the So-
viets for help in their struggle against colonial domination and the
strife towards National independence. For example, the Soviets
offered support to the African Independence Party of Guinea-
Bissau and Cape Verde (PAIGC). The Algerian Front for Nation-
al Liberation (FLN), Union of the Peoples’ of the Cameroon
(UPC), Popular Movement for the Independence of Angola
(MPLA), Revolutionary front for the Liberation of Mozambiqe
(FRELIMO), The South West African People’s Organisation
(SWAPO) and the African National Congress (ANC). This Soviet
role has served to link the struggles between metropolitan and
dominated third world countries to that between social system.
The West for example in the case of Angola supported the Na-
tional Front for the Liberation of Angola (FNLA) and UNITA —
National Union of Total Independence of Angola. In the Territo-
ries where there were no opposing factions like Mozambique and
Namibia, they always supported the Apartheid Regime in South
Africa.

The conflict between the West and the Soviet Union
entered Africa. This process acquired a completely dangerous
dimension in the early 1960’s; this is the period generally referred
to as the ‘decade of maximum decolonisation and intensification
of the struggle for independence on the part of the still colonial
and dependent territories’. Unlike Europe, the Cold War in Africa
took on a different turn. This was demonstrated by events in
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former Belgium Congo (Zaire) when all the leaders of the
nationalist cause were slaughtered.

NATO employed its ideological and military strength to
oppose the Congolese patriots who sought true National sove-
reignty for their country, including the control of its natural re-
sources What later aggravated the situation was the ability of the
West to divide the country and create a destabilizing situation
there and the inevitable result was war. The NATO powers dis-
credited the Nationalists and treated them as communist agents.
The exploitation of the mines was a strategic necessity for the
economy of the capitalist countries, and faced with the strength
and the determination of Congolese nationalism, the directors of
the mining companies obliged the industrial region of Katanga to
proclaim its independence. The hesitant intervention of the UN,
at this time controlled by American diplomacy, aggravated the
political situation and provoked a civil war, which set the whole
country on fire. Despite the fact that Lumumba had won 72 % of
the votes which brought him to power, he was still regarded as an
enemy of “democracy”. This was because at the independence
ceremonies, in the presence of King Baudouin of the Belgians, he
attacked their rule and asked for Soviet Aid*.

Although the UN in resolution 1514 (XV) of 1960 on the
granting of independence to colonial countries and peoples’
stated that: “the subjugation of peoples to alien rule, domination
and exploitation constitutes a denial of Fundamental Human
Rights, contrary to the charter of the United Nations and is an
impediment to the promotion of world peace and co-operation”,
this was dishonoured and the situation in the Congo was regarded
“as necessary to prevent communist gains”.

In order to defuse the imminent mounting tension between
the super powers, H Kissinger stated that we have: “to develop a
concept of order in a world which is bi-polar militarily, but mul-
tipolar politically”. And Leonid Brezhnev on 30" March

* Hartman F. African Refugee Crisis. 1973.
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1971 underlined the need for the realization of the principle of
peaceful coexistence basically in relations with the capitalists’
countries. This marked the beginning of what is general referred
to as ‘Detente’ in America and the West but a period of relaxation
of political tension, in the Soviet Union.

Each of the two super powers had its own approach to-
ward relaxing tension on the international scene. The Americans
for example aimed at restricting Soviet Union from expanding its
influence into what it described as ‘areas of opportunity’. Ameri-
cans also said that real Détente was possible if the USSR agreed
to and ceased “adventurism” in the Third World. On the US side,
expectations were that stability in the central strategic relation-
ship, combined with a “carrot — and-stick’ approach in other areas
of the relationship, would lead to less aggressive Soviet behaviour
around the world; less confrontation, and more co-operation’.
America’s main pre-occupation during the period of Détente in the
1970s seemed primarily to centre on checking Soviet influence
around the world from interfering with America’s interests abroad.
American conception of Détente was concerned predominantly
with regulating Soviet behaviour and encouraging Soviet restraints.
Indeed, Kissinger, saw Détente as a means of inducing Soviet ‘Self
— containment” when the United States was no longer able to en-
force containment through traditional military means.

This had to be done through Kissinger’s linkage strategy,
which emphasized inducements for Soviet good behaviour and
penalties for Soviet misdeeds. The carrot for Soviet restraint was
increased Soviet -American trade... Among the package of
measures was an American commitment to grant the Soviet Un-
ion the “Most Favoured Nations” (MFN) status and to provide
substantial credits for Soviet purchases from the United States
(ibid). Apart from East —West trade, the other “benefits” which
America proposed in order to restrain the Soviets was agreements
on Arms controls. These American proposals were unacceptable

> Hartman F. African Refugee Crisis. 1973.
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to the Soviets because they believed that negotiations are carried
out between sovereigns of equal standing and not vice versa; the
Soviets on the contrary regarded Détente as the relaxation of po-
litical tension and not as a means of intimidation or coercion. The
Soviet leaders saw Détente as both an extension of the peaceful
coexistence strategy and an acknowledgement of the new Soviet
status as a super power. It was emphasized in Soviet pronounce-
ments that Détente did not mean an end to the class struggle and
would not prevent the Soviet Union from continuing to support
war of national liberation (ibid).

Africa is often cited as the continent where Moscow was
most adventurous. Angola and Ethiopia are cases where the
Americans publicized their concern about Soviet actions. In both
cases, the troops involved were not Soviet but Cuban, and in both
cases, the side Moscow supported was also backed by the
Organisation of African Unity. In Angola , two further points
should be made to put the Soviet action into perspective. First,
the United States was quite prepared to compete for influence in
the country until the Clark Amendment prevented further aid.
Only then did Kissinger begin to talk of such competition as
being against the spirit of Détente. Secondly, the massive soviet
airlift and sealift of troops and equipment only took place after
the South Africans had attacked Angola. The Soviet intervention
could be justified, therefore, in terms of a defensive action.
Likewise in Ethiopia, troops were inserted to repel an attack from
another Soviet ally, Somalia. There were grave fears at the time
that Moscow would use war to try to impose some kind of
Marxist —Leninist Federation on the Horn of Africa. This never
happened. Instead, with a curios relish, the United States chose to
depict the events in the Horn as a victory for Moscow and as a
humiliating defeat for Washington .Brzezenski typified this
approach when he said that Strategic Arms Limitation Talks
(SALT) lay buried in the sands of the Ogaden.

In Angola in 1975 although the Soviet and Cuban in-
volvement in Angola is widely seen in the United States as an
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example of Soviet behaviour that contravened the rules of
Détente but when Portugal withdrew from Angola on 11" No-
vember 1975, it left the country independent, but in the grip of
civil war. Indeed, South Africa’s intervention in Angola in Octo-
ber, before independence, almost succeeded in driving the MPLA
out of the capital, Luanda; but the tide was turned in November
/December by the arrival of Cuban troops. Although it achieved
its immediate objective, Soviet intervention in Angola, direct and
indirect can scarcely be said to have enabled the Soviet Union to
establish a sphere of influence in Southern Africa. Put in the
crudest terms, the United States backed a loser in Angola.

In Angola, the Soviet intervention on behalf of the MPLA,
in conjunction with the Cuban expeditionary corps, would not
have been necessary had the MPLA not faced attack from South
Africa and its allies in the South and from Zaire, the CIA and
their Angolan associates in the North. In none of these cases did
soviet military role play a decisive part in initiating the revolutio-
nary change.

The inability of the super-powers to find a compromise so-
lution on the African situation during the 1970’s détente helped to
spark off the bitterest stage of the decolonisation process in Africa.

With the demise of Détente between the United States and
the Soviet Union, the stage was set for the second scramble for
Africa. In Mozambique, an alternative group was set up by the
apartheid South African Defence Force (SADF) to destabilise the
new Frelimo government just because Frelimo had declared
Marxism as its ideology. This alternative group’s (RENAMO)
sole aim was to destroy the country’s infrastructure, schools and
hospitals. The destabilization of Mozambique was also aimed at
making it ungovernable and also to make sure that South Africa’s
White minority regime remained the ultimate and the all-
powerful regime in the region so as to provide it with a rearguard.

In Namibia in 1980, the so-called Tribal Army was trans-
formed into the South West African Territorial Force (SWATF).
Additionally, a group known as ‘KOEVOET’ was armed by

76



South Africa in Namibia to destabilise and to render ineffective,
the struggle of SWAPO for independence. With apartheid backed
by the West, RENAMO rebels against FRELIMO in Mozambi-
que, SWATF and KOEVOET against SWAPO and with a force
of more than 100,000 South African Soldiers in Namibia, and
UNITA against the MPLA in Angola, the way was being cleared
to help maintain South Africa’s total dominance of the region.
This also inevitably led to the control of the region by Western
capital. All the front-line states in South Africa had their air spac-
es constantly violated with the South African Air Force conduct-
ing air raids into their territories under the guise of ‘hot — ursuit’
of terrorists. By 1986, it was estimated that the destruction of
Angola’s infrastructure totaled about £20 billion. During 1982,
approximately 50,000 km of Kunene province in Angola was un-
der South Africa’s occupation .This was the aftermath of an oper-
ation codenamed ‘Protea’ by the South African Defence Force
and executed by an estimated 11,000 troops.

During the period of decolonisation in Africa, the minori-
ty racist regime in South Africa received both economic and mili-
tary aid from the West which enabled it to project itself not only
as the Country which practiced apartheid in a given country, but
also one which carried out and masterminded state terrorism, ag-
gression and economic sabotage far beyond its borders.

The uneven benefits that decolonisation has brought Afri-
ca has by contrast well suited the interests of Europe. In the post-
colonial era, trade preceded the flag and has outlasted it. Giant
European and American companies continue to dominate the
economies of fledging African States. The new word for this is
neo-colonialism. It is much the same as informal empire; the in-
visible empire of trade and influence that had preceded the
scramble’.

6 pakenham T. The Scramble for Africa. London. Abacus. 1993.
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International response to the human cost
of super power rivalry in Africa.

The UN General Assembly on 28" July 1951 adopted the
UN convention relating to the status of refugees. This body was
empowered to deal with the refugee problem which had arisen as
a result of the war. The adoption of this convention concretized
the legal status of refugees in contemporary international law.
Prior to the adoption of the UN convention of 28" July 1951, a
remarkable international attention was given to the defence of the
human person between 1948 and 1950. In 1948, the Universal
Declaration of Human Rights was proclaimed by the United Na-
tions and in 1949 the 4 Geneva Conventions for the protection of
victims of war codified the safeguard of military personnel places
‘hors de combat’ as well as persons not taking part in hostility.

However, a closer examination of the 1951 convention on
the legal status of refugees portrays that it is international though,
but the provisions are only enumerative and not universal in
scope because there was a geographical limitation in the conven-
tion regarding the definition of a refugee. A refugee was thus de-
fined: A Refugee is any person who as a result of events occur-
ring before 1 January 1951 and owing to a well-founded fear of
being persecuted for reasons of race, religion, nationality, mem-
bership of a particular social group or political opinion is outside
the country of his nationality. Although the geographical limita-
tion in the definition of the convention was eliminated in 1967 by
the protocol additional to the 1951 convention on the status of
refugees, the convention maintained its strict regional application.
Though this happened at a time generally referred to as the period
of intensification of the struggle for independence in Africa, yet it
was argued that conditions which compel Africans to leave their
countries of origin in search of safe havens do not warrant apply-
ing the conventional definition of refugee to them. It is therefore
maintained that “fear of persecution” and its well — foundedness
are applicable only in the case of political offenders. From this
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assertion, it is claimed that the element of persecution contained
in the definition is not a criteria for determining refugee status of
those fleeing wars in Africa, either civil or international.

Meanwhile, a careful examination of the historical condi-
tions which drew the attention of the international community for
organized action in favour of refugees after the two world wars
reveal that wars were the cause for such International efforts. The
formation of organizations such as the United Nations Relief and
Rehabilitation Administration (U.N.R.R.A), the International
Refugees Organisation (I.LR.O) and finally the establishment of
the United Nations High Commission for Refugees were all
geared towards alleviating the suffering of the victims of the
Second World War.

Majority of those who crossed borders in search of refuge
are mainly people who were not directly involved in the hostili-
ties. When one recalls that overthrown tyrants and African lead-
ers who have stolen their countries monies are known to have
sought asylum in foreign territories and foreign countries have
readily granted them asylum, then the arguments which have
been advanced to deny ordinary Africans refugee status are hypo-
critical. This is not in conformity with the United Nations Charter
Article 1 (13) solicits international co-operation in solving inter-
national problems of humanitarian character.

Noting with concern the constantly increasing number of
refugees in Africa and desirous of finding ways of alleviating
some of the misery and suffering of refugees in Africa, the O.A.U
adopted in 1969 a convention governing the specific aspects of
refugees in Africa. This convention stated in Article 1 (2) that a
refugee is a “person who owing to external aggression, occupa-
tion, foreign domination, and events seriously disturbing public
order in either part or the whole of his country of origin or natio-
nality, is compelled to leave his place of habitual residence in or-
der to seek refuge in another place outside his country of origin or
nationality”.
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With this definition in place, the poverty-stricken coun-
tries of Africa who have just emerged from centuries of colonial-
ism accepted responsibilities for the crimes of colonialism and its
legacies together with those of the cold war.

For legal convenience African countries have adopted a
convention which they cannot implement. Paradoxically, the rich
mineral deposits in Africa have become the cause of these cycles
of death in Africa; millions are dying of hunger while our terrains
lay bare and have almost turned into deserts.

Wars have created unfavourable conditions for living and
it was introduced by those who wanted the resources of the conti-
nent to rebuild their economies after the devastation they suffered
during the Second World War, Geo-politics is also a contributory
factor in this devastation. African countries with their fragile
economies bore a burden which was entrusted upon them by the
International community.

Conclusion

Africa’s economic and political backwardness cannot be
explained in a way the pseudo-scientists have attempted to do.
The continent’s economic and political backwardness are due to
multiple of factors. This study was carried to oppose the racist
Darwinist and the biological explanation of Africa’s current pre-
dicaments. Thus, the transitory events from slavery to the cold
war cannot be overlooked and substituted by genetic explanations
of why the continent is backward economically and politically.
That is why history constitutes the relation between the present
and the past. The past is not for living in. It is a well of conclu-
sions from which we draw in order to act.

The transitory events from slavery to the Cold War, have
had persistent effects on Africa’s development-politically, eco-
nomically and socially and these cannot be overshadowed by
pseudo-scientific argument.
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THE PRINCIPLE OF SUSTAINABLE DEVELOPMENT -
AN AFRICAN PERSPECTIVE

Dr. Sunday Gozie Ogbodo,
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The most popular definition of the principle of sustainable
development emanated from the Brundtland Report of the United
Nations Commission on Environment and Development which
summarized it as “development that meets the need of the present
without compromising the ability of future generations to meet
their own needs.”

Prior to this definition, there had been a ‘battle of ideas’
between the Preservationists and the Conservationists. While the
former canvassed for ‘non-use values’, the latter canvassed for
‘use values.’

Presently, the argument has been enlarged by the different
perceptions attributed to the principle by both the rich and devel-
oped world and the poor and developing world. The former
claims that they are rich because they have adopted sustainable
development institutions and policies, not necessarily because
they exploit and consume a disproportionate share of the world’s
resources. On the contrary, they claim that the poor and develop-
ing world is poor due to their inability or unwillingness to adopt
sustainable development institutions and policies.

Developing countries view the principle with understand-
able suspicion. They claim that the principle was meant to slow
development in the developing countries under the guise of envi-
ronmental consciousness. Further, that it is an extension of the
neo-liberalist ideology.

As we mark the end of the United Nations Decade for
Education for Sustainable Development (2005-2014), this paper
will critically analyse the differing perceptions of the principle
with a view to highlighting the African perspective.
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INTERNATIONAL LEGAL CONSERVATION MEASURES
FOR THE WEST AFRICAN POPULATIONS
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The 1979 Bonn Convention on migratory species' (CMS)
stipulates that “Parties... shall endeavour to conclude Agree-
ments covering the conservation and management of migratory

' Convention on the Conservation of Migratory Species of Wild Animals. URL:
http://www.cms.int/sites/default/files/instrument/cms_convtxt_english.pdf (date of
access: 27.04.2014). About CMS see also: Lunpuc M.C. Onpenenenue moHs-
TUSI «MUTPUPYIOLIME BU/IBI JUKHX >KUBOTHBIX» B POCCHHCKOM 3aKOHOAATEIb-
ctBe // MexxaynaponHoe mpaBo — International Law. 2011. Ne 01-02 (45-46).
C. 138-140; Hunpuc M.C. DKOCHCTEMHBIH MOIXOM K YIPABICHHIO M COXpa-
HEHUIO MUTPUPYIOIINX BHAOB JUKHX >KUBOTHBIX // BecTHMK MOCKOBCKOIO
TOCYZapCTBEHHOTO OTKpbITOro yHuBepcutera. M., 2011. Ne 2 (44). C. 89-94;
Hunpuc M.C. [IpuMeHNMO 1 TOHATHE «PAMOYHOE COTJIAIIeHNEe» K boHHCKOM
KOHBEHIIMH O COXPaHEHUH MHUTPUPYIOLIMX BUIOB AUKUX KUBOTHBIX 1979 1.7 //
AKTyaJbHBIE TIPOOJIEMBI COBPEMEHHOTO MEXKIyHapOJHOTO IpaBa: Martepuasl
€XKEeroJHOM MEXBY30BCKOW HAy4YHO-NIPAKTHYECKOH KOH(pepeHunH. Mocksa,
9-10 ampens 2010 r. / moxm pen. A.X.Abammasze, M.H. Kombuiosa,
E.B. Kuceneoii. M.: PYIH, 2011. Y. II. C. 146-154; Hunpuc M.C. Ucrtou-
HUKH MEXTyHAapOIHOTO SKOJOIMYECKOrO IpaBa, PETYIHPYIOIIUE 3aIlUTy U
COXpaHEHHE MUTPUPYIOIINX BUIOB ANKUX XHUBOTHBIX // EBpazuiickuii 1opuam-
geckuit sxypHal. 2013. Ne 9 (64). C. 112-115; Tsipris M. International Law
and migratory species of wild animals // We speak legal English, German,
French: Proceedings of the annual students’ conference. M.: PFUR, 2010.
P. 123-125; Tsipris M. “Migratory Species of Wild Animals” as an Indepen-
dent Object of International Legal Protection // We speak Legal English, Ger-
man, French, Spanish, Chinese: Students’ Annual Conference. M.: PFUR,
2012.P. 111-112.
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species included in Appendix IT*” (art.IT) and “Parties are encour-
aged to take action with a view to concluding agreements” for
migratory species (art.IV).

The Agreements may range from legally binding treaties
(called Agreements) to less formal instruments, such as Memo-
randa of Understanding (MoU), and can be adapted to the re-
quirements of particular regions. The development of models tai-
lored according to the conservation needs throughout the migrato-
ry range is a unique capacity to the Convention.

At its Sixth Meeting (Cape Town, 10—16 November 1999)
the CMS Conference of the Parties adopted Recommendation 6.5
“Co-operative Action for the African Elephant (Loxodonta afri-
cana) in the Western and Central Africa™. In this Recommenda-

% Appendix II shall list migratory species which have an unfavourable conser-
vation status and which require international agreements for their conservation
and management, as well as those which have a conservation status which
would significantly benefit from the international cooperation that could be
achieved by an international agreement (art. IV). Also see: L{unpuc M.C. 3na-
YeHHEe MEMOPAHIYMOB O B3aMMONOHMMAaHHU B paMKax BOHHCKOW KOHBEHIIMH
M0 COXPaHEHUIO MUTPUPYIONIUX BUIOB AUKUX >KUBOTHBIX 1979 1. // AKTyanb-
HbIe TIPOOJIEMBI COBPEMEHHOTO MEXIYHAPOAHOTO Mpapa: MaTepuansl XI exe-
TO/THOI MEXIyHApOAHOM HAyYHO-TIPAKTUIECKOH KOH(pEPEHIUH, TOCBAICHHOMH
namsatu npodeccopa V.II. bommenko: B 2 4. / otB. pen. A.X. Abammuaze. Mo-
ckBa, 12—13 ampens 2013 r. M.: PY/IH, 2014. Y. 2. C. 553-562; Humpuc M.C.
Cornammenns 1 MeMOpaHIyMbl O B3aUMOIIOHUMaHNY K BOHHCKON KOHBEHIMN
1979 r. o BOMpocy COXpaHeHUs] MUTPHPYIOIINX BUIOB TUKHX KUBOTHBIX Ad-
puku // MexayHapoaHoO-IipaBoBbie npoOiieMbl B Adpuke. Marepuaisl Kpyr-
joro croyia XI eXEromHoi MeXAyHapOIHOW HAy4YHO-TPAKTHUCCKOW KoH(e-
pPEeHIMH «AKTyaJbHBIE MPOOJIEMBI COBPEMEHHOTO MEXKITyHApOIHOIO IpaBay,
nocesimeHHo namstu npodeccopa M.II. bnmmenko. Mocksa, 12 anpens
2013 . / orB. pen. A.X. Abammnze, E.B. Kucenesa, A.M. Connnes. M.:
PY]IH, 2014. C. 212-221.

* Convention on the Conservation of Migratory Species of Wild Animals.
Recommendation 6.5 “Co-operative Action for the African Elephant (Lox-
odonta africana) in the Western and Central Africa”. URL:
http://www.cms.int/sites/default/files/document/Rec6.5 E 0 0.pdf (date of
access: 27.04.2014). See also: Iunpuc M.C. IIpaBoBoe perynupoBaHue cO-
XpaHeHHe OHMOJIOrMYecKoro pasHooOpasusi B crpaHax Adpuxu / Adpuka B
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tion the CMS Conference of the Parties “suggests that the Range
States envisage developing and concluding one or more Agree-
ments, including action plants, and implementing them” (par. 4).

One of such MoU is Memorandum of Understanding con-
cerning Conservation Measures for the West African Populations
of the African Elephant (Loxodonta Africana) adopted on the 22™
of November 2005 under art. IV (4) of the Bonn Convention
(par.8 of the Memorandum). The African elephant is one of the
species listed in the appendices of both, Convention on Interna-
tional Trade in Endangered Species of Wild Fauna and Flora®
(CITES) and CMS.

r1no6aJbHOM MHpE: MPOILIoe, HacTosmee u Oynymee: Martepuansl X Lkoss
MoutoapIX adpukaHucToB Poccun, Mocksa. 29—30 nHosiops 2011 r. M.: MHCTH-
TyT Adpuxu PAH, 2011. C. 117-1220; Hunpuc C. CoxpaHeHHE MHUTPUPYIO-
IIMX BHJOB JHMKUX JKUBOTHBIX B Adpuke // IIpobnembl uzyuenus APpuku B
Poccuu u 3a pybesxxom. Marepuanst X1 konsr Mononsix adpukanucros Poc-
cun. Kazanp, 14-15 HOs0ps 2012 roma. Kasaws, 2012. C. 101-102; Ilu-
npuc M.C. Bompocsl 3amuThl U COXPaHEHHS] MUTPHPYIOIINX BHUIOB IMKHX
JKUBOTHBIX B rocyaapcTBax AQpuku // AKTyaJIbHbIE BOIIPOCH MEXIyHapOJHO-
ro npasa B Adpuke. Martepuaisl Kpyrioro crojga X exeronHoit Beepoccuii-
CKOW Hay4YHO-TIPAaKTHUECKON KOoH(epeHIMn «AKTyalbHBIE HPOOJIEMBI COBpE-
MEHHOTO MEXIYyHapOJHOTO IIpaBa», IOCBAIIEHHOM MNaMATH Ipodeccopa
W.I1. bnmmenko. MockBa, 12 oktsops 2012 r. / otB. pex. A.X. Abammmsze,
E.B. Kucenesa, A.M. Connines. M.: PYJIH, 2012. C. 90-101.

* Convention on International Trade in Endangered Species of Wild Fauna and
Flora. Appendices I, II and II (valid from 22 May 2009). URL:
http://www.cites.org/eng/app/e-appendices.pdf (date of access: 27.04.2014 r.).
About CITES see also: KonsuioB M.H., Mepkynosa K.A. Hosoe o CITES: k
tobuieto Konsenunu // Dxonornueckoe npaso, 2013. Ne 4. C. 31-36; Jlyka-
myk M.H. CoBpeMeHHOE MpaBO MEXIYHAapOAHBIX JOrOBOpOB: B 2 T. M.:
Bonrepc Kmysep, 2004. T. I: 3akmroueHue MexAyHapOJHBIX JOTOBOPOB.
C. 448-449; Mexnaynapoaroe npaso / mox pexn. A.f. Kamycruna. C. 486487,
KonsinoB M.H., Moxammag C.A., fkymeBa E.A. McTopust MexxayHapOIHOTO
sKkonoruueckoro mpasa. M.: M3n-Bo PYIH, 2007. C. 79-80; Komsuior M.H.
Beenenne B MexayHapogHOe dKoJormueckoe mpaso. M.: PYIH, 2007. C. 85—
86; Mepkynosa K.A. BammHI TOHCKOH KOHBEHIIMM O MEXIYHAPOJHOH TOPTOB-
Je BUAAMH IUKOH (ayHbl U (IIOPHI, HAXOAAIUMUCA TI0J] YIPO30H NCUE3HOBE-
Hus, — 40 ser // AkTyanbHBIC MPOOJEMBI COBPEMEHHOTO MEKIYHAPOIHOTO
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By date, 13 African States (Benin, Burkina Faso, Cote
d’Ivoire, Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Niger,
Nigeria, Senegal, Sierra Leone, Togo) signed this Memorandum.
The non-binding character of the Memorandum if affirmed in its
par.12: “Nothing in this Memorandum of Understanding will be
legally binding on any of the signatories either individually or
collectively”. The Secretariat functions are provided by the CMS
Secretariat (par. 14, 15).

The Memorandum stipulates holding of regular meetings
at which the implementation of the Memorandum is to be as-
sessed (par. 5). By this time there have been hold two Meetings
of the Signatories: 1) in Accra, Ghana, 30-31 March 2009;
2) Niamey, Niger, 20-21 June 2011.

At the First Meeting of the Signatory States the partici-
pants adopted a declaration which stipulated the adoption of a
work programme for the years 2009—2011°. The main themes of
this Programme are (par. 4 of the Programme):

a. Information necessary for management (organize inven-
tories of elephants; study seasonal movements of trans-boundary
elephants; undertake genetic studies to determine the taxonomic
status of the forest and savannah elephants; evaluation of the so-
cio-economic value of elephants; evaluation of the cost/benefit
ratio; improvement of the cost/benefit ratio);

npasa: Marepuanbl X €XerogHoM MEXIyHapOIHOM Hay4yHO-IIPAKTUYECKOH
KoH(epeHIMH, TocBsiieHHoN naMsati npogeccopa W.I1. baumenko: B 2 4. /
otB. pen. A.X. Abammaze. Mocksa, 12—13 anpens 2013 r. M.: PY/IH, 2014.
Y. 2. C.535-541.

> Medium Term International Work Programme. First Meeting of the Signato-
ries to the Memorandum of Understanding concerning Conservation Measures
for the West African Populations of the African Elephant (Loxodonta Afri-
cana). Accra, Ghana, 30-31 March 2009. Annex 6.
UNEP/CMS/WAE1/REPORT. URL: http://www.cms.int/sites/default/files/
document/WAE1 Meeting Report E with annexes 0.pdf (date of access:
27.04.2014).
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b. Enhanced institutional capacity for management (or-
ganize training courses at a site-specific and sub-regional level;
supply of equipment need to the relevant agents);

c. Reduction of the rate of loss of elephant habitat (eva-
luate the habitats; develop and/or implement management plans);

d. Reduction of conflict between humans and elephants
(report on conflict sites; contribution to the resolution of con-
flicts; reinforcement of capacities);

e. Better understanding and effective control of the ivory
trade (conduct studies into ivory trade in those countries identi-
fied by Elephant Trade Information System (ETIS); initiate poli-
cies on the control of ivory trade at the level of the Economic
Community of West African States (ECOWAS); reinforce the
capacities of the persons involved in controlling the trade in
ivory);

f. Illegal killing of elephants contained (strengthen control
policies; strengthen the capacities of the persons involved in the
struggle against poaching; supply of necessary equipment to the
agents concerned);

g. Elephant conservation issues better understood at all le-
vels (information, education and communication (IEC) cam-
paigns);

h. Strengthening of cooperation between Range States
(creation of a technical consultation network for the management
of each trans-boundary area; development and implementation of
joint initiatives);

1. Costs/benefits of the presence of elephants (human re-
sources; financial resources);

j. Implementation and evaluation of the Work Programme
(monitoring of implementation; evaluation of the programme);

k. Mobilisation of the necessary financial and human re-
sources for the implementation of the Work Programme.

At the Second Meeting of the Signatories it was decided
that MIKE (Monitoring the Illegal Killing of the Elephants) and
CMS meetings would henceforth be held jointly. The Programme
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was examined by the Signatories during the Meeting, and there
was adopted the Medium Term International Work Programme
concerning Conservation Measure for the West African Popula-
tions of the African Elephant (Loxodonta africana) for the years
2012-20146, with the same main themes.

The Strategy for the Conservation of West African Ele-
phants’ (1999) developed by the African Elephant Specialists
Group of the IUCN Species Survival Commission (IUCN/SSC)
with support from the World Wild Fund for Nature is annexed to
the Memorandum “as a basis for conserving all populations of the
species in West Africa. The Strategy includes inter alia measures
to: (a) evaluate the status of elephants; (b) maintain and increase
elephant populations; and (c) improve elephant habitats” (par.3).

The objective of the Memorandum of Understanding con-
cerning Conservation Measures for the West African Populations
of the African Elephant (Loxodonta Africana) and of the Strategy
for the Conservation of the West African Elephant is to “Take
steps to conserve and, when and where appropriate, to strictly
protect the African Elephant and to conserve and sustainably use
the habitats essential for its survival” (par. 1 of the MoU).

The Strategy lists the following seven results to be ob-
tained during implementation of the Strategy: 1. Information ne-
cessary for management; 2. Better understanding and effective
control of the ivory trade; 3. Enhanced institutional capacity for

% Medium Term International Work Programme concerning Conservation
Measure for the West African Populations of the African Elephant (Loxodonta
africana) for the years 2012-2014. Second Meeting of the Signatories to the
Memorandum of Understanding concerning Conservation Measures for the
West African Populations of the African Elephant (Loxodonta africana). Nia-
mey, Niger, 20-21 June 2011. Report of the Second Meeting of the Signato-
ries. UNEP/CMS/WAE2/Report. URL: http://www.cms.int/sites/default/files/
document/WAE2 Meeting Report E 0.pdf (date of access: 27.04.2014).

7 Strategy for the Conservation of West African Elephants. Revised version —
March 2005. URL: https://cmsdata.iucn.org/downloads/strategy version
march 2005 en.pdf (date of access: 27.04.2014).
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elephant management; 4. Reduction in the rate of loss of elephant
range; 5. Illegal killing of elephants contained; 6. Elephant con-
servation issues better understood at all levels; 7. Regional under-
standing and cooperation strengthened.

Paragraph 3 of the MoU suggests that the objectives con-
tained in the Strategy could be achieved through the development
and implementation of national elephant conservation and man-
agement strategies and plans.

In the Report prepared by the CMS Secretariat for the
Second Meeting of the MoU Signatories® the Secretariat affirms
the MoU preamble provision that the implementation of the
CITES programmes, Monitoring the Illegal Killing of Elephants
(MIKE) and the Elephant Trade Information System (ETIS),
could provide valuable information to support the conservation
and management of West Africa’s elephants if effectively imple-
mented.

In June 2008, the CMS Secretariat participated in the
CITES Secretariat African elephant meeting (Mombasa, Kenya).
Following that meeting, the CMS and CITES Secretariats agreed
on convening a joint meeting with a view to coordinating efforts
and joining forces to identify and promote the implementation of
trans-boundary conservation measures. In addition, the CITES
and CMS Secretariats signed Memorandum of Understanding’

¥ Report of the Secretariat. Second Meeting of the Signatories to the Memo-
randum of Understanding concerning Conservation Measures for the West
African Populations of the African Elephant (Loxodonta africana). Niamey,
Niger, 20-21 June 2011. UNEP/CMS/WAE2/Doc.4. Agenda Item 5.0. URL:
http://www.cms.int/sites/default/files/document/WAE2 Doc_4 Secretariat Re
port E 0.pdf (date of access: 27.04.2014).

’ Memorandum of Understanding between The Secretariat of the Convention
on International Trade in Endangered Species of Wild Fauna and Flora (CITES
Secretariat) and The Secretariat of the Convention on the Conservation of Mi-
gratory  Species of Wild Animals (CMS Secretariat). URL:
http://www.cms.int/sites/default/files/document/Inf12 MoU CMS CITES E
only 0.pdf (date of access: 27.04.2014). About the CMS and CITES coopera-
tion see also: Building Alliances to better Protect Wildlife Across Borders.
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concerning their cooperation on key issues of conservation of
biological diversity.

The fact that all West African Range States of the African
Elephant are eligible to sign the Memorandum is of great impor-
tance.

Despite the non-binding character of the considered Me-
morandum of Understanding it plays a significant role in preser-
vation of migratory species, as it serves to articulate standards
widely shared, or aspired to, by nations.

URL: http://wildlifeday.org/sites/default/files/Building_Alliances_to_better
Protect Wildlife Across Borders.pdf (date of access: 27.04.2014); Conven-
tion on the Conservation of Migratory Species of Wild Animals. Resolution
7.9 “Cooperation with Other Bodies and Processes”. URL:
http://www.cms.int/sites/default/files/document/RES 7 09 Cooperation Bodi
es_0_0.pdf (date of access: 27.04.2014); CMS CITES Joint Work Programme
2012-2014. URL: http://www.cites.org/sites/default/files/common/disc/sec/
CMS_annex.pdf (date of access: 27.04.2014); Institutional Interaction in Glob-
al Environmental Governance. Synergy and Conflict among International and
EU Policies / S. Oberthiir, Th. Gehring (eds). Massachusetts: Massachusetts
Institute of Technology. 2006. P. 157-180.
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IKOJIONrMYECKAA KOMIMETEHLUWUA
BOCTOYHOA®PUKAHCKOIO COOBLIECTBA (BAC)

Huomanoe /lpo Xuacunme,

acnupanm Kagpeopvl MesHcOYHapoOOHO20 NPasa
Poccuiickoeo ynueepcumema opyacovlt Hapooos,
117198, Poccus, Mocksa, Muxnyxo-Maxknaas, 0. 6,
hyacinthedro@mail.ru

Bocrounoadpukanckoe coobmiecto (BAC) npencrasisi-
€T c000i CyOpernoHaIbHYI0 MEXITPABUTEIHLCTBEHHYIO OpraHu3a-
[[MI0, BKIIIOYAIONIAsl TSATh BOCTOYHOA(DPUKAHCKUX TOCYAAPCTB:
bypyunu, Kenuto, Pyanny, Tanzanuto u Yranay. B Hacrosiiee
BpeMs uayT neperoBopsl o npucoeannennu k BAC IOxuoro Cy-
JaHa.

BAC sBnsercs omHUM u3 CTONNOB AQPHUKAHCKOTO KO-
HOMHUYEeCKOoro coobmectBa. B ¢opmupoBanuu BAC Gonbiryto
pPOJb CHITPATN YCTOWYUBHIE SKOHOMHUYECKHE W TOJUTHYECKHE
CBS3M MEXIY TpeMsl CTpaHaMHU B KOJOHHUANbHBIN nepuoj. Kenus,
VYranna u Tanzanus (Ha TOT MOMEHT TaHraHpMKa) OBLTH KOJIO-
HUSMH OpPUTAHCKOW KOPOHBI ¢ 00IIIeH BATIOTON — BOCTOUHOADPH-
KaHCKHM IIWJUIMHTOM, UMEBIINM TApUTET ¢ OPUTAHCKUM (HYyHTOM
CTEpJIMHTOB, U BHEUIHUM Tapu(poM C HU3KUMU CTaBKaMU Tamo-
JKEHHBIX TMONLIUH. MeXIy TaHHBIMH CTpaHAMHU OTCYTCTBOBAIIU
TOpProBbie Oapbepbl BO B3aMMHBIX paMKaxX, HE MPUMEHSIUCH Ba-
JIOTHBIA KOHTPOJIb U CUCTEMa JUIeH3upoBaHus. [l KoopauHa-
MU JEATENIbHOCTH O OTIEJIbHBIM HampaBlIEHUsIM ObUI CO3/1aH
BocTouHoadpukaHCKHIT KOMHUTET MO OKa3aHUIO YCIYT, PYKOBO-
JTUBLIMKM paboTOM MEXTEpPUTOPHANIBHBIX JeNapTaMeHTOB B ce-
pax TpaHCIOPTa, CBS3H, TAMOXKHU ¥ MPOMBITIIIEHHOCTH.

BAC 06b110 ocHOBaHO B 1967 1., MpeKkpaTuio CymecTBO-
Banue B 1977 r. u ObUIO OQHUUIMATBHO BO3POXKICHO 7 IO
2000 r. B 2008 r. mocne nmeperoBopoB ¢ Coo0IecTBOM pa3BUTHS
Ora Adpuku (CAJK) n DxoHOMHYECKHM COOOIIECTBOM CTpaH
Bocrounoii u FOxnoit Appuku (KOMECA) BAC cornacunoch
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paclIMpuTh 30HY CBOOOJHOM TOProBIM M BKIIIOYMTH FOCYAApCT-
Ba — WICHBI BCEX TPeX coobmecTs k 2018 r.!

B nHos16pe 1999 r. B Apyme (Tan3zanus) ObuT MmoanmucaH
JHozo6op o cosdanuu Bocmounoagpuranckozo coobujecmsa’.
[Tockonwky orosop Obut moanucan nocie Kondepenmun OOH
10 OKpy>Karolel cpene u pazsutuio (Puo-ge-Xaneiipo, 1992 r.),
TO B HEM HAllUIM OTPaK€HHE HKOJOTHMYECKHEe BONPOCHL. Tak,
BCT.5 (3, ¢) B kauectBe oaHou u3 uener BAC 3asBieHo:
«...COJIEHICTBHE YCTOMYMBOMY MCIIOJIb30BAaHUIO HMPUPOIHBIX pe-
CYpPCOB T'OCYJapCTB-UICHOB M NPHUHATHE MeEp, KOTOpbie Obl 3(-
(EeKTUBHO CIOCOOCTBOBAJIM 3AIIMTE OKPYXKAIOMIEH CpPEeIbl TOCy-
JnapcTB-wieHoB». I'maBa 19 JloroBopa HocuT Ha3Banue «CoTpya-
HUYECTBO B cepe 3alUThl OKPYKAIOLIEH cpesibl U yNpaBIICHUS
IPUPOIHBIMU pecypcaMu». OHa COCTOMT M3 YETBIPEX CTaTEi:
«IKOJIOTUYECKHE BOIPOCHI W MPHUPOIHBIE pecypchb» (cT. 111),
«YnpasieHue okpyxatouiei cpenoi» (ct. 112), «IIpegorsparue-
HUE HE3aKOHHOMW TOPrOBIM M NEPEMEIIEHHs] TOKCHYECKHX OTXO-
JI0B, BellecTB U omacHoro mycopa» (ct. 113) u «Ymnpasnenue
npupoaHbIiMu pecypcamm» (cT. 114). Cratesa 116 [Jorosopa mo-
CBSIIICHA YIIPABICHHIO B c(hepe MOJIb30BaHUS AUKON MPUPOIOI.

B 2006 r. x loroBopy o cosmanuu Boctounoadpukan-
CKOro cooOrmiecTBa Obul NMPHUHAT [Ipomoxon 06 oKpyscaiouell
cpede u npupoousix pecypcax’. TIPOTOKOT B CHILy HE BCTYIIWI,
ero moka parupuuupoBanu Tojabko Yranga u Kenws. [laHHblii
MEXYHapOAHBIM JTOrOBOP MpPEACTaBIAETCS BECbMa HMHHOBALU-
oHHbIM. CornacHo nosioxeHusMm IIporokona yucras u 310poBast
OKpy’Karollas cpesia sBJIIEeTCs HEOOXOIUMBIM YCIOBUEM IS yC-

" Odada E.O., Olago D.O., Ochola W. Environment for Development: An Eco-
systems Assessment of Lake Victoria Basin. UNEP/PASS, 2006. P. 113.

* East African Community Treaty 1999. URL: www.eac.int/treaty (mata 06-
pamenus: 01.09.2014).

* EAC Protocol on Environment & Natural Resource Management. URL:
www.eac.int/environment/index.php?option=com_content&view=article&id=
122:eac-gender-a-community-development-framework&catid=3:key-
documents (nata oopamierus: 01.09.2014).
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ToiunBoro paszButus. OOmas menb [Iporokona 3akmiouaercs B
COJICHCTBUU U YKPEIUIEHUH COTPYAHHUYECTBA CPENU IOCYJapCTB —
yineHoB BAC B o0iacTu COXpaHEHHsI M YNPABICHUS OKPYKaro-
el Cpellol U NMPUPOJHBIMU pecypcamu. B HeM yka3zaH Lemblid
PSA COBMECTHBIX cep NEHCTBUM B LENAX MPEeIOTBpaLICHUs Je-
rpajauuy okKpyskarwluueu cpensl. B IIporokone akueHT nemaercs
Ha cleAyIoUX 00JacTsIX COTPYJHHUUECTBA TOCYIapPCTB — YICHOB
BAC: TpaHcrpaHn4Hble TPUPOAHBIE PECYpPCHI; OHMOIOTHYECKOE
pa3zHoo0pas3ye U reHeTUYECKUEe PECYPChI; JIECHBIE PECYPCHI; TUKas
IpUpPOA; BOAHBIE PECYPCHI; BOJHO-O0IIOTHBIE YTObsl; PHOPEK-
HOE U MOPCKOE pBIOOJOBCTBO; pPallMOHAIBHOE HCIOJIb30BaHUE
MHUHEPAJIbHBIX PECYPCOB; TOPHBIE SKOCHUCTEMBI; 3€MJIU, TaCTOMIII-
HBIE YToJllbs; SKOTypu3M. [IpoTOKON cTpeMHUTCSI OTBETUTH HA Clie-
JYIOIME 3KOJOTMYECKUe MpoOiIeMbl CyOperroHa: OIyCThIHMBA-
HUE U 3aCyXa, U3MEHEHHUE KIMMaTa, COXpaHEeHHE 030HOBOTO CJIO4,
0100€30IaCHOCTh U OMOTEXHOJOTMH, XMMUYCCKUE OTXObI U 00-
pallleHre ¢ OMAaCHBIMHU OTXOJaMU, 3arps3HeHHe, BHIpa0OTKa KO-
JIOTUYECKUX CcTaHaapTos, npoueaypa OBOC, BoeHHbIE U Bpax-
JeOHble JEWCTBUSA, MOBBILIEHUE SKOJOTHYECKOTO0 O0pa30BaHUS,
ydacTHe OOIIECTBEHHOCTH B MPUHITUU SKOJIOTUYECKH 3HAUMMBIX
pElIeHUH, TOCTYI K 3KOJOTHYeCKOd MHPOpMaIui, TOTOBHOCTD K
HKOJIOTHUECKUM O€ICTBUSAM M CMATUYEHHUE MOCIIECICTBUI.

Takum 00pa3zom, MOXHO KOHCTaTHPOBaTh, YTO TOCYJIap-
cTBa — wieHsl BAC npunuim K 10roBOpeHHOCTH O KOOPAMHALUU
¥ TapMOHU3alMU TOJIUTUKU B OOJIACTH OKpPYXKaroIlel cpeasl B
LEJIIX COXPAHEHHUs U YIIyUIICHUS €€ COCTOSHUS B JaHHOM CyOpe-
ruoHe. JloroBop BAC mnpenycMmarpuBaeT COBMECTHOE YyIIpaBlie-
HHUE U HMCIOJIb30BaHUE MPUPOAHBIX pecypcoB B pamkax Cooolrie-
cTBa Ha Oyaro rocynapctB-wieHoB. [lonoxenus [{oroBopa obec-
MEYNBAIOT TOTEHIMAN JUIsI COBMECTHOM pa3pabOTKU M HPUHSATHS
COTJIACOBAHHOM OOIIIEH MOJMTHKU M CTPATETHH ISl yCTOMYHUBOTO
YIPaBJIEHUS TPAHCTPAHUYHBIMHU NIPUPOAHBIMU PECYpPCAMU B PaM-
kax CooOmectBa. [loroBop, TakuMm 00pa3oMm, MNPEIOCTABISIET
BO3MOXHOCTh ISl pa3paOOTKH PETMOHAIBHBIX PYKOBOJISIINX
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MIPUHIIUIIOB IO YNPABICHUIO TPAHCTPAHUYHBIMU SKOCUCTEMAMH B
BocTounoii Adpuxe.

B 2005 r. B pamkax BAC 0Opu1n pa3paboTaHbl M PUHSATHI
Pykosooswue npunyunvl oyenxu o3oeticmeus Ha obujue 3KoCu-
cmembl Bocmounot Aqbpuku4. OnleHKka BO3JICMCTBUSL HA OKpY-
xatoutyro cpeny (OBOC) sBasieTcss npoueaypoi, KOTopasi MOXKeET
MCIIONIb30BAThCS I YIIydIlEHUsl MPUHITHUS pelIeHnid u obecrie-
YUTh HKOJIOTHYECKH, COIMAIBHO U SKOHOMUYECKH YCTONYHBOE
pa3BuUTHE. DTO KacaeTcsl BBISBICHMS IUIIOCOB U MHUHYCOB, IPO-
THO3MPOBAHUS M OIICHKH OOO3PHMOTO BO3JCUCTBUS Ha OKpPY-
x)aromryto cpeny. Takum oopazom, OBOC sBisieTcsi BAXXHBIM WH-
CTPYMEHTOM JKOJIOTUYECKOTO yIPABICHUS ISl MOBBIMIECHUS JI0JI-
TOCPOYHOM KM3HECIIOCOOHOCTH TpoeKToB. [Ipu »ToM B PykoBo-
JSIIAX TPUHIUIAX TOBOpUTCS He Tonbko 00 OBOC, B HUX co-
JIep>KaTcsl MPaBOBbIE OCHOBBI JJI peaju3allid CTpPaTeru4yecKon
OLICHKHU BO3JECHCTBHUS.

B nenom PykoBojsdine MpUHLMIBI OIIEHKH BO3JEHCTBUS
Ha oOme skocucteMbl Boctounoit Adpuku 2005 r. mpexacras-
JSIOTCS BKJIAZOM B MPOrPECCUBHOE PA3BUTHE MEXKIYHAPOIHOIO
AKOJIOTMYECKOI0 MPaBa, a TAKXKe B MOJACPKAHUE IKOJIOTMUECKOM
O6e3omacHocTH KOHTHMHEHTa. K cokalieHuro, Apyrue cyopermo-
HAJBHBIE OPTraHU3AlMM, PaBHO Kak W AQpUKAHCKHI COI03, HE
INPUHSIIM TOAOOHBIX JAOKyMeHTOB. lIpemmaraeTcst UCHoOIb30BaTh
ATOT TO3UTHUBHBINA MPUMEP M IKCTPAMOIHPOBATH €T0 HAa JAPYyTHE
a(pUKAHCKIE CYOPErHOHbBI U BECh KOHTHHEHT B LIEJIOM .

B kauecTBe mpuMmepa pacCMOTPUM OJHY M3 BaKHEHIIMX
AKOCHCTEM KOHTHHEHTa — 03epo Bukmopu;z6. B Bocrounoii Ad-

* Transboundary Environmental Assessment Guidelines For Shared Ecosys-
tems In East Africa. URL: www.eac.int/environment/index.php?option=
com_docman&task=cat_view&gid=66&Itemid=106 (mata  oOpamieHus:
01.10.2014).

> Connues A.M. CoBpeMeHHOE MEXIyHapOIHOE IPaBo 00 OKpyXkaromieil cpe-
JIe ¥ 9KOJIOTHIEeCKHUX MpaBax dyenoeka. M.: YPCC, 2013.

% CM. TaKxe 0 IPyroM apUKAHCKOM TPAHCIPAaHHYHOM BOJOTOKe: Solntsev A.,
Shumba T. International legal cooperation in the management of the trans-
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puke Ha Tepputropuu Tanzanuu, KenHun m Yrauasl HaxoguTcs
03epo Bukrtopus. PacmonokeHo 0OHO B TEKTOHUYECKOM Tporube
Bocrouno-Adpukanckoit mmargopmel Ha BeicoTe 1134 m. Ilmo-
maap — 68 ThIC. KB. KM, 06beM — 8400 Ky6. kM. DTO BTOpOE IO
IUIOHIA/IA MIPECHOE 03ep0 MHpa. DKOJIOTHUYECKOE COCTOSTHUE 03epa
HAXOJHUTCS B CEPbE3HON OMACHOCTH M3-32 MHTEHCHBHOTO POCTa
YUCJIEHHOCTH MECTHOTO HACEJICHUS, CIIOIIHOW BBIPYOKU JIECOB
10 BCeMY MOOEpexkbl0, CBEPXPAa3BUTON PBHIOOIKCIOPTHON HHAY-
CTpUH, TIOSIBJICHUSI U PACHPOCTPAHEHUS SKIOTUUYECKUX PACTEHUM
Y )KMBOTHBIX (TaK Ha3bIBa€MbIC HHBA3WBHBIC BHJIBI) U, KaK CIEJ-
CTBUE, ucue3HoBeHus Oosnee 50% mecTHOU pbIOBI, rUNEpTPOdU-
POBAHHOTO POCTa BOJOPOCIICH M CIIMBa HEOYHIIEHHBIX CTOYHBIX
BOJI MPEANPUATUN U KaHAIU3ALHMOHHBIX BOJ MPUOPEKHBIX MOCe-
neHuit’.

C nenbio yBeIMUEHHUs TIOTOJIOBBS phIO B BOJBI 03epa ObLI
BBIMYIIEH HUJIBCKUN OKYHB, UTO MPHUBEJIO K HCUYE3HOBEHUIO MHO-
IMX BUJOB MECTHBIX pbIO. [IprunHeHHBIH yiiepd orpomMeH U B
3HAYUTEIILHON YacTH HEBOCMOMHUM. TpaauiMOHHBIA OOITMHHBIN
00pa3 KM3HU C €ro MPUCBANUBAIOIIUM XO35HCTBOM Ha 03epe ObLI
pa3pyllieH U MaJlo-TIoMaly CXOAWT Ha HeT. Eciau He mpuHAThH He-
OTJIOKHBIX MEXIyHapOJHO-IPABOBBIX MEpP IO CIACEHHUIO 03epa,
oHo mnoru6OHer. [loMuMo 3BTpodH3aAIUN U yBEIUYUBAIOLIETOCS
CJIMBa CTOYHBIX BOJI 32 MHTEHCHMBHOE BBICBIXaHHE 03€pa OTBETCT-
BEHHBI TAK)K€ BOJHBIC JIMJIUU. DTH MPECHOBOIHBIC PACTCHHUS, OT-
JTUYAIONTUECs HEOOBIYaHONW CTOMKOCTHIO M OBICTPBIM Pa3MHOMKE-
HUeM, ObLIM 3aBe3eHbl B AQpuKy B Hayane XX CTOJNETUS B Kaue-
cTBe ykpameHuid. C TeX mop OHM MHTEHCUBHO PACIPOCTPAHSIOT-
cs. B xonne 1990-x rr. BOJHbIE JWIHH CTAIU MPUIUHOU PE3KOTO
COKpAILEHUsI TOroJIOBbsl PhIObI B 03epe BUKTOpHS, MOCKOIBKY

boundary rivers: Zambezi river case // BectHuk Poccuiickoro yHmBepcutera

Ipy>k0b1 HaponoB. Cepust: FOpunmaeckue Haykm. 2013. Ne 2. P. 228-236.
Encyclopedia Britannica Online, s. v. «Lake Victoria». URL:

www.britannica.com (mara oopamenus: 17.09.2014).

¥ Buxropnst // ClioBapb COBPEMEHHbIX TeorpaudecKix Ha3BaHmil / Mo OOmL.

pen. akan. B.M. Kornskosa. Ekarepun0ypr: Y-®akropusi, 2006.
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MOTJIOUIAIOT K3 BOJBI 3HAYUTENIBHOE KOJMYECTBO KHCIOPOJa.
Kpome Toro, ux yCHKH U JIUCThsI OJIOKUPYIOT MPUTOKU M OTTOKH
BOJI U3 03€pa, OCIOXKHSIOT PHIOOJIOBCTBO U CyA0x0/1cTBO. BAC 1
IOHEII cnensr 3a pacnipocTpaHEHUEM BOJHBIX JIMJIUN U IPUHU-
MAalOT HEOTJIOKHBIE MEPHI IPU YBEIUYEHUH UX YUCICHHOCTH.
Hpyroii yrpos3oit ajig 0. Bukropus sBisieTcs 3acyxa, 4To
BeJIET K YMEHBIUICHUIO KOJMYECTBA BOJBI B 03€pPE, COKPALICHHUIO
nacTOMIL, TPO3UT TOJOAHOM CMEpPTHIO ThICSYaM adpUKAHLIEB.
B cBs3u ¢ atumu npobdiemamu B pamkax BAC OblT NpUHAT Bak-
HBIN TOKYMEHT — [Ipomokon 06 ycmotiuusom pazeumuu bacceuna
o3epa Buxmopus 29 nos6ps 2003 r.’, KOTOPBIN BCTYIUJ B CUITY B
nexabpe 2004 r. CormacHo monoxxkeHusiM IIporokona OacceiiH
o3epa Bukropus ompenensieTcss B KadecTBE «00JacTh 00IIero
HKOHOMUYECKOTO MHTEpPEeca» M «PErHOHAIBLHOM 30HBI HKOHOMU-
YEeCKOTr0 pocTay», KOTopast OyJIeT MCIIOIb30BaThCs COBMECTHO TO-
cynapctBamu — wieHamu BAC. [Ipotokon 2003 r. 3akperuisieT
00s3aTeNbCTBA CTOPOH B OTHOUICHHH YCTOMYMBOTO HCIOJIB30Ba-
HUS 3TOTO MIPUPOJHOTrO 00BEKTa, a Takke yupexaaer Komuccuio
no Oacceiiny o3epa Buxropus (ct. 33 [IpoTokoina), oTBeyaeT 3a
pealin3aluio MIAHOB YIPABIECHUS B IEJIIX COXPAHEHUS U YCTOM-
YHBOTO HMCIIOIB30BAHHS PecypcoB Ha o3zepe Bukropms'’. Kowmuic-
CHsl TpEeAyCMaTpPHBAET IIMPOKOE MAPTHEPCTBO MECTHBIX OOILWH
BOKPYT 03epa, BocrouHoadprukaHCKOro cooOmiecTsa U ero rocy-
napctB-wieHoB. JlearenbHocTh Komuccuu cocpenorodeHa Ha:
COIJIACOBAHUU TOJIMTHK M 3aKOHOB B OOJIACTH 3alUTHI 03€pa U
ero BojocOOpHOTro OacceiiHa; MpOBEIEHUHN HKOJIIOTHIECKOTO Me-
HEP)KMEHTa 03€pa, B TOM YHUCJIE KOHTPOJISI U UCKOPEHEHUS BOJIS-
HBIX JIMJIUH; YIIPaBICHUH U COXPAaHEHUH BOJHBIX PECYpPCOB, B TOM
quclie PbIO0JIOBCTBA; SKOHOMHUYECKOH JEATEIbHOCTU B Pa3BUTUU
PBIOOJIOBCTBA, MPOMBIIUIEHHOCTH, CEJIBCKOrO XO3SHCTBA U TYy-

? Protocol For Sustainable Development Of Lake Victoria Basin 2003. URL:
faolex.fao.org/docs/texts/mul41042.doc (nara obpamienus: 01.09.2014).

' Cm. opuumanbubiii caiit Komucenn no 6acceiiny osepa Bukropus. URL:
http://www.lvbcom.org (1ara oopamenus: 01.09.2014).
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pHU3Ma; pa3BUTUU HHPPACTPYKTYPbI, B TOM YHCIIE PEKOHCTPYKIUU
TPAHCIIOPTHOM CUCTEMBI Ha M BOKPYT 03€pa.

KomMuccus penaer akueHT Ha HMCKOPEHEHMM HUILETHI U
Y4aCTUU MECTHBIX KOPEHHBIX OOIIMH B YIIPABICHUU. ITO JOJIKHO
OBITh JOCTUTHYTO 3a CYET 3KOHOMHUYECKOTO POCTa U HMHBECTHU-
it

[Momumo Komuccuu mo 6acceiiny ozepa Buktopus B 3ToM
cyOpernone 0oIbIIOe 3HAYEHHE UMEET JAeaTeIbHOCTh Opranusa-
LMK 110 PHIGOIOBCTBY B 03epe Buxropms'”. JTa MexIyHapOHAS
opraHuzarus Obuia co3mana B 1994 r. B COOTBETCTBUHM C TIOJIOXKE-
HusMu KouBenuun mexnay Kenuelt, Tanzanueil u YraHz[oﬁB.
Hanpasnenusimu pa®oThl OpraHM3aluy SBISIOTCS pa3padoTKa H
MIPUHATHE MEP 110 COXPAHEHUIO U YIIPABJIECHUIO B LEIAX YCTONYH-
BOT'O HCIIOJIb30BaHUS KUBBIX peCypcoB o3epa Bukropus nns on-
TUMU3ALHUN COIMAEHO-YKOHOMHYECKHUX BBITOJ OT OacceliHa is
TpEX roCy1apCTB-MApPTHEPOB.

PuibHBIM mpombIcIOM Ha o3epe Bukropus 3aHuMaroTcs
rpaxknane Kenun, Tanzanuu v Yraujpl, OH SBJISIETCS UCTOYHHU-
KOM JI0X0/1a, 3aHATOCTH, NMPOJIOBOJILCTBUS U HHOCTPAHHOU BaJIO-
Thl 11 Boctounoit Adpuku. BeimoB peiObI COCTaBISET OKOJIO
800 TBIC. TOHH B ToA, maBas Aoxoj okojio 590 mmu gon. CIHIA.
Opranmzanys 1o peI0OIIOBCTBY B 3TOM OTHOIICHHH pa3padoTaia
[Inan mo ycroitunBoMy pBI6OJ'IOBCTBy14, KOTOPBI, B TOM YHCIIE
npeaycMaTpuBaeT BHenpeHue nonoxenuit Kogexca ®AO no ot-
BETCTBEHHOMY PHIOOJTIOBCTBY.

" Aammme A.X., KoneBa A.E. CocTosHHE HUIIETHI — HAPYIICHHE IPaB
cBoOox uenoBeka // Bectnuk Poccuiickoro yHnBepcurera qpy»Obl HapOJIOB.
Cepust: FOpunnueckue nayku. 2011. Ne 4. C. 129-139.

"2 Cum. oduumanbHblii caiit OpraHusamiy Mo peIGOIOBCTBY B 03epe BukTOpHS.
URL: http://www.lvfo.org/index.php (mata obpamenns: 01.09.2014).

" Convention for the Establishment of Lake Victoria Fisheries organisation.
URL: http://www.lvfo.org/index.php/documents/lvfo-documents (mata o0pa-
menus: 01.09.2014).

Y The Fisheries Management Plan for Lake Victoria. URL:
www.lvfo.org/index.php/documents/Ivfo-documents (mata oOpareHus:
01.09.2014).
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Kpome Toro, BAC pa3paboTrano BaXHBIH MEXITYHApPOJI-
HBI JOKYMEHT PEKOMEHJIaTENbHOI0 Xapakrepa — Cmpamezuio 6
ciepe Gopubbl ¢ usMeHenuem Kuumama', ¢ NeIblo CONECTBHS
YCTOMUMBOMY Pa3BUTHIO B CyOpErnoHe MOCPEICTBOM aJlalTaluu
K U3MEHEHUIO U pa3paboTKe CMSATYAIOLIUX CTPaTerii, mporpamm
u Mepornpusatuii. BAC caMoCTOATENBHO y4acTBOBAJO B IOJTO-
toBke K Kondepennuu OOH «Puo+20» 2012 r., Obu1 MOATOTOB-
JIEH crelManbpHbld oknan o Bkiage BAC B ycToiiuMBoe pa3Bu-
THE, e ObUTM OTpPa’keHbl OCHOBHBIE CyOperHoHaIbHbIE IPUOPHU-
TeTHI .

Takum oOpaszom, mpupomooxpanHas npaktuka BAC Ha-
[JIHO TOKa3ala, YTO KOHIENUUS W HPUHIMIBI YCTOWYHBOTO
pa3BUTHsl ObUIM MOSTANHO peajn30BaHbl B JesATeNbHOCTH Co00-
mectBa. bonee Toro, rocynapcrsa — wiensl BAC npunsanu Bce-
00BEMITIOIINIA MEXIYHAPOAHO-TIPaBOBO# akT — [IpoTokos 00 Ok-
pyarolieil cpene u npupoaHsiM pecypcam 2006 r. Ckopeiiiiee
BCTyIUIEHUE B cuiIy 3Toro IIpoTokona, a 3aTeM U modTanmHasi UM-
IJIEMEHTauus NoJIoeHu [IpoTokona B HallMOHAJIBHBIE 3aKOHO-
JaTenbcTBa rocyaapctB — wieHoB BAC OyayT crmocoOcTBOBaTh
3 PEKTUBHOCTH 3aLIUTHI OKPYXKAIOIIEH cpesibl B CyOpertuoHe.

B mexayHapoiHO-IpaBOBOM PEryJIUPOBAHUU 3alIUThI OK-
pykatoieii cpensl B BocrounoadpukaHCcKoM cooOmiecTBe 601b-
[10€ 3HaY€HHe MUMEIOT U UCTOUYHUKH «MSATKOT0» IpaBa, KOTOPbIE
MO3BOJIAIOT CO37aTh TMOKUN MeXaHu3M coTpynHudectBa. [Ipen-
CTaBJISIETCS, YTO B MEPCIIEKTHUBE VISl TOBBIIEHUS 3 (HEeKTUBHOCTH
IPUPOI0OXpaHHON AesTenbHOCTH BAC 3TH UCTOYHUKHU «MSTKO-
ro» mpaBa JOJDKHBI MOCTETNIEHHO TpaHC(HOPMHUPOBATHCS B JOTO-
BOpHBIE (OPMBI € 3PPEKTUBHBIM MEXAaHU3MOM BOIUIOIICHUS €TO0
HOPM B KH3Hb.

' Climate change Strategy EAC. URL: http://www.eac.int/environment/
index.php?option=com_content&view=article&id=160&Itemid=78 (mata 00-
pamenms: 01.09.2014).

' 'URL: http://www.uncsd2012.org/index.php?page=view&nr=388&type=
1000&menu=126 (nara obparenus: 01.09.2014).
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NMPUOPUTETHBLIE HAMPABJIEHUSA TMOBAJIbHOIO
nooxonA K MUrPALMU B OTHOLLEHUU ADPUKU
U CPEOU3EMHOMOPBLSA!

Kaoicaesa Onvea Cepzeegna,

acnupanm Kagpeopvl MeAHCcOYHapoOHO20 Npasa
Poccuiickoeo ynusepcumema opycowl Hapooos,
117198, Poccusi, Mocksa, ya. Muxnyxo-Maxknas, 0. 6,
kazhaeva_olga@mail.ru

In 2005 the European Union adopted the Global Approach
to Migration: Priority Actions for Africa and the Mediterranean
region in order to establish close cooperation in the field of
migration from Africa and the Mediterranean. This step of the EU
was caused by the increasing migration flows, including illegal,
from these two regions. For Africa began a new stage in the
solution of migration within the region (the adoption of
conventions, joint actions) and appeared the possibility of
obtaining assistance from the EU for the joint management of
migration.

B mocnenHue roapl MPUTOK MUTPAHTOB U3 CTpaH AQpuKu
u lOxnoro CpenuzemHoMopbst B EBponeiickuii coro3 Bce Bo3pac-
TaeT, YTO MPHUBOAUT K y)KECTOUCHHUIO MEP MMMHIPAIIHOHHOW TO-
JIATUKHU PSAJa CTpaH EC®. B 10 %e BpeMs, B CBSI3U CO CIIOYKHB-
nieiicst nemMorpadudeckoil cutyarnueit, EBpomeiickuii coro3 Hyx-
JIAETCS B IPUTOKE TPYIOBBIX MHTPAHTOB .

' Cratps ny6iukyercs B pamkax rpanta PTH® (mpoext Nel2-33-01428).

? CM., HanpuMep, O CIIEAYIOMMX OTCI0A MPOOIEMaX peaIMUCCHH MekKay Ad-
puxoii 1 EC: Kaxaesa O.C. CorpynaudectBo EBponeiickoro corsa u cTpan
Adpuxn B obmactu peammuccun // BectHuk Poccwuiickoro yHHBepcHTeTa
npyx6sr Hapomos. Cepus: HOpunmmueckme mayku. M.: PYIH, 2014. Ne 2.
C. 357-367.

3 Communication from the Commission to the Council and the European Par-
liament: The Global approach to migration one year on: Towards a compre-
hensive European migration policy, Brussels, 30.11.2006, COM (20006)
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B cBsi3u ¢ 3TUM OCHOBHOU 1ieNbi0 EBponelickoro coros3a
SIBJISIETCSl YCTAHOBJICHUE JIMAJiora C rocyJapcTBaMU MPOUCXOXK-
JIEHUs ¥ TPAH3UTAa MUTPAHTOB JUIsl YIPABICHUS MUTPALlMOHHBIMHU
MOTOKaMHU.

B pamkax EBpometickoro coroza B 2005 r. ObLT MPUHST
['moGanpHBIN MOAXOA K MUTPAIIMA M MOOUIIBHOCTH, SIBIISFOIIANCS
KOMIUIEKCHBIM TIOJIXOJIOM K MWIpalUy, PacCMaTPUBAIOIINNA BO-
MIPOCHI JIETAJIBHOW U HEJIETAIIBHOMN Mnrpaunn4.

[Tpunsitne ['moGasbHOrO MOAXOJAa K MHUTPALMH IIPE-
cTaBisieT co0oil peanu3anuio aMmOuIMo3HOH enu EBpomnelickoro
CO103a M0 CO3JaHUI0 MEKCEKTOPAIbHOM OCHOBBI JUIs1 MOCIIEA0Ba-
TEJIBLHOTO YIPaBJICHUSI MUTPALlMEN IyTEM YCTaHOBJIEHUS MOJIUTH-
YECKOr0 JIMAJIOra U TECHOI'O MPAKTUYECKOTO COTPYAHUYECTBA C
TPETBUMH CTPAHAME .

['moGaybHBIN TOIX0T paCCMATPUBACT TPH «TEMATHUYECKUX
1/13MepeH1/1;1»6: yIpaBJICHUE JIETAIILHON MUIpALMEN, MpefoTBpa-
LICHUE U COKPAILEHUE HEJIEraJlbHOW MUIPALlUH, U COOTHOILECHHE
MEXy MUTpaluei U pa3BUTHEM.

Jns ycTaHOBIEHHSI YCTOWYMBOIO AHMAIOra MEXIy Trocy-
napctBamu — uneHamu EC u crpanamu, He Bxoasmumu B EC,
MPEeyCMOTPEHHOT0 [ 1006abHBIM MOAXO0/IOM K MUTPALUU U MO-

735 final. URL: http://ec.europa.eu/development/icenter/repository/
COMM_PDF COM 2006 0735 F EN_ACTE.pdf.

* Dpuannec-u-Carpepa P. Onenxka ITapraepcerBa o MobmasroctH EC ¢ Mon-
noBoit u  I'pysmeit: (He)-comeiictBue Kkpyrosoi wmmrpamun? URL:
http://www.easternpartnership.org/node/3769# ftnl.

> Politics and the migration-development nexus: the EU and the Arab SEM
Countries, ~CARIM  Research  Reports  2011/05. 2011. URL:
http://cadmus.eui.eu/bitstream/handle/1814/18957/CARIM_RR 2011_05.pdf?
sequence=2.

% Communication from the Commission to the European Parliament, the Coun-
cil, the European economic and social committee and the Committee of the
regions, Strengthening the Global approach to migration: increasing coordina-
tion, coherence and synergies, Brussels, COM (2008) 611/3. URL:
http://www.statewatch.org/news/2008/oct/eu-com-global-migration-2008-611-
3.pdf.
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OMJIBHOCTH, CO3JaHbl CHEIHMAJIbHBIC WHCTPYMEHTHI MOJIUTHUKU B
001acTH MUTpalMy U MOOMJIBHOCTU: MAPTHEPCTBO IO MOOUIIHHO-
CTH U CO3/1aHu€ OOMLICH MOBECTKH JHS M0 MUTPALUU U MOOUIIBHO-
crH’. [Tocnennee mpumeHnsiercss ToJIbKO B ciyvae, korga EC u
TPEThsl CTPaHa XOTAT YCTAHOBUTh TECHOE U YCTOWYMBOE COTPYJ-
HUYECTBO, HO MPHU 3TOM HE T'OTOBBI HEMEIJICHHO MPHUCTYNHUTh K
YIPOLIECHUIO BU30BOIO PEXHMA WIN K 3aKJIIOUEHHIO COIVIALICHUS
0 peagMuCCHIL’.

Taxke B 10roBapuBaIOLIMXCs CTpaHaX B paMKax OCyIle-
CTBJICHUS] TIAPTHEPCTBA 110 MHUIPALUN M MOOMIBHOCTH JIOJKHBI
CO3/1aBaThCsl PECYPCHBIE LIEHTPBI 110 MHUIPALUM U MOOMIBHOCTH
JUIs MTHPOPMUPOBAHUS MUTPAHTOB 110 BOIPOCAM 3aHSATOCTH, KBa-
TUGUKALUN TPYIAIUXCS, IPUEMa MUTPAHTOB, UX BO3BPAILECHUS
¥ PEMHTETPAIIH .

B kauectBe mepBoro mara Ha myTd K peanusaruu [o-
OanpHOTrO MOAXona K murpauuu 16 nexadbps 2005 r. EBpomeii-
ckuii CoBeT omoOpmn «I ' 7o0ambHBIN MOAX0J K MHUTpAIUU: TIPH-
OpUTETHBIC JeiicTBUs B OTHOIIEHUH Adpuku u Cpeau3eMHOMO-
pbs», TOE YKa3aHO, YTO «HEOOXOOMMO NPUHATb MEphl s
YMEHBUICHHUS TIOTOKOB HEJIETAIbHOW MUTPAIMK U THOENu JIo/IeH,
o0ecrieunTh 0€30I1aCHOE BO3BPALLCHUE HEJIETalIbHBIX MUTPAHTOB,
co3zaTth moTeHuyan Juist 6onee 3¢pQekTuBHOrO ynpaBieHUs MU-
rpanyeil, B TOM 4HucClle IIyTeM MPEeAOCTABICHUS MaKCHMaJbHbIX

7 Buzaladze N. Interlinkages between the right to development and the right to
freedom of movement // Bectauk Poccuiickoro yHuBepcutera ApYKOBI
HaponaoB. Cepust: FOpuandeckne Hayku. 2014. Ne 2. C. 320-324.

¥ Frequently Asked Questions: Fostering strategic dialogue and partnership
with  non-EU  countries, Brussels. 18 November 2011. URL:
http://europa.eu/rapid/press-release MEMO-11-800 en.htm?locale=en.

? Frequently Asked Questions: Fostering strategic dialogue and partnership
with  non-EU  countries, Brussels. 18 November 2011. URL:
http://europa.cu/rapid/press-release MEMO-11-800 en.htm?locale=en.
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MPEUMYIIECTB JJIsl BCEX YYAaCTHUKOB JIETaJbHOW MHIpAlMH, NPU
T10JIHOM YBa)KCHHH IPaB YEIOBEKa» .

B T'moGambHOM mMOAX0/€ K MHTrpaIdu: MPUOPHUTETHHIC
neiictBust B oTHomeHHH A¢puku u Cpenn3eMHOMOPbs yKa3aHo,
YTO COTpyIHUYECTBO EBpomeiickoro coroza m AbpuKH TOKHO
OBITh COCPEIOTOYCHO Ha CIICAYIOIINUX BOIIPOCAX:

® (MPOBEJICHUE COBEIIAHUN BBICIIUX JODKHOCTHBIX JIHIT
10 00CYX/ICHHIO BOITPOCOB MUTPAIIHH;

® COTPYIHUYECTBO C appUKAHCKHUMH CTPAaHAMU U PErHO-
HaJbHBIMU OopraHu3anusamMu, Takumu kak DKOBAC, uepes nemnbiit
psaa GopyMOB, HHUIIMATUB U PETHOHATIBHBIX COBEIIAHMIA;

® U3yYCHHE MHUTPAIMOHHBIX MAPIIPYTOB JJIsi YCTAHOBIIC-
HUS ONEPATUBHOTO COTPYIHUYECTBA MEXKIY CTpaHaMHU MPOHUCXO-
KIACHUSI, TPAH3UTA U HA3HAYCHMUS;

® TIPOBEJCHHE HCCIEAOBAHUS JUIS JTy4YIIeTO MOHUMAaHUS
KOPEHHBIX TIPHYMH MATPAIHI» | 1 T.11.

Takxe, cormacHo [7mobanbHOMY MOAXOAY K MHTPAIHH,
EBporneiickuii cor03 TOKEH MPOBOAUTH MOJUTUKY, HAIpaBIICH-
HYIO Ha YCTaHOBJICHHE COTPYIHUYECTBA C COCEAHUMH CTPAHAMH,
BKJItouasi ctpanHbl Cpeau3eMHOMOpPCKOro pernoHa. OCHOBHBIMU
HATPABIICHUSMHU TAKOTO COTPYAHHYECTBA SBISIOTCS:

e «mpuBieueHue crpad Cpean3eMHOMOPhs K YYacTHIO B
cUcTeMe HaOJI0ICHHUS 32 MPUOPEKHOU 30HOM;

® JCTOJBb30BAaHUE BCEX JOCTYMHBIX PAMOK COTpYIHHYE-
CTBAa CO CPEIU3EMHOMOPCKMMHU NapTHEpaMH IO MpeaoTBpalie-
HUIO U 00ph0OE ¢ HeJeralbHOW MUTPAIIMEH U TOPTOBJIEH JIIOIbMH,
CO3/IaHUI0 TMOTeHUuana ans Oonee 3((EKTUBHOIO YINpaBIICHUS
MUTpAIMEl, U TMMOUCKY JIYUIINX CITOCOO0B 0OMeHa MH(pOpMaIHeH
0 JIETaTbHOW MUTPALIMU ¥ BO3MOXKHOCTSIX Ha PBIHKE TPY/IA;

' Council of the European Union. Global Approach to migration: Priority ac-
tions focusing on Aftrica and the Mediterranean. Brussels, 13 December 2005.
URL: http://register.consilium.eu.int/pdf/en/05/st15/st15744.en05.pdf.

" Council Conclusions: European Council, 15-16 December 2005 (17/12/05),
15914/05. URL.: http://jsis.washington.edu/euc/meu/2007/councilconclusions.pdf.
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e yJeneHne 0co0Oro BHUMAHUS COTPYJHHUYECTBY C Tpe-
Msl CTpaHaMHU:

v/ Mapokko — peaiusali MPOeKTOB MO 60psbe ¢ Top-
TOBJICH U 3aBEpILEHUIO B OiiKaiiiiee BpeMsi IEperoBOpoB Mo 3a-
kiroueHuto cornamenus EC-Mapokko o peagmuccuy;

v' AJDKMp — Ha4aTh COTPYIHUYECTBO MO “MUTPAI[MOHHBIM
nosiokeHusiM”, conepxkauumcest B Cornamenun EC-Amxup 06
accollMalliy, U HauaTh MEPEroBOPHI MO COTJAIICHUIO O PeaiMUC-
cuuy;

v' JluBHs — HAYaTh MEPErOBOPHI OTHOCHTEIBHO 3aKIIIOYe-
HYSI COTTAIICHAS O PEaIMUCCHI» .

Havano mpoBenenust monutuku EBpomeiickoro corosa B
oTHomeHnn Cpeau3eMHOMOPCKOTO PErnoHa BOCXoauT K 1995 r.
K mpuHATHIO EBpo-cpenn3eMHOMOpPCKOrO MapTHEPCTBA Ha KOH-
¢epenunu B bapcenone, rae BrnepBble ObUIM YIOMSHYThI BOIIPO-
cel murpanuu. B 2004 r. Obuta Hayata EBporelickas mOJUTHKA
COCEJICTBA, a YK€ cIycTs yeThipe roja (2008 r.) mosIBUIICS HOBBIM
dopmar corpynHudyectBa — «Coroz st Cpenn3eMHOMOPbS»
(«Union for the Mediterranean») ¢ TENbI0 «OXHUBICHUS» IPO-
1ecca, HayaToro Ha KoHdepenuuu B bapcenosne.

B pamkax peanuzanuu ['mobGanpHOro moaxojaa K MHTpa-
[IMW: IPUOPUTETHBIE JEHCTBUA B OoTHOIeHUU Adpuku u Cpeau-
3eMHOMOpbsi B HOosiOpe 2007 r. B AnOydeiipa ObUIO MPOBEACHO
MEPBOE COBEIIAHWE MUHHUCTPOB IO MHUTPAIMM TOCYJapCTBAMU,
BXOJIIMMH B EBpo-cpean3eMHOMOPCKOE NapTHEPCTBO, a B HO-
sope 2008 1. @panius opranu3oBajia BTopoi payHa Pabarckoro
npoiiecca, nepeuMeHoBaB ero B EBpo-Adpukanckuii mpouecc.

B kaudecTBe pe3ynbTaTOB MPETBOPEHHMS B KU3HB [ 100aITB-
HOT'O I0/XO0Ja MO0 MUTpALMM: NPUOPUTETHHIE NEHCTBUS B OTHO-
mennu Adpuku u CpeIu3eMHOMOPBS MOKHO YKa3aTh: y4yacTHE B
cerraobpe 2006 r. appUKaHCKUX U EBPOMNEHCKHX TIOCyNapCTB B
Huanore Bbicokoro ypoBHa OOH mo mMurpanuviu M pa3BHUTHIO;

12 Council Conclusions: European Council, 15-16 December 2005 (17/12/05),
15914/05. URL.: http://jsis.washington.edu/euc/meu/2007/councilconclusions.pdf.
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npoBeaecHue B Hos0pe 2006 r. Kondepenummu EC-Adpuku 1o
MUTpaluyd U pa3BUTUIO B JIMBUM U1 pa3paOOTKU COBMECTHBIX
MOJIXOJIOB K MUTPAIMH; OCYIIECTBICHNUE COTPYAHUYECTBA 10 MU-
rpaliil cO CTpaHaMM, PACIIONIOKEHHBIMH Ha ceBepe AdpHKH B
paMKax EBpoMe/:[B; npunstue Pabarckoit Jlexnapanuu o EBpo-
A(pHUKaHCKOM MapTHEPCTBE MO MHUIPALUMU M Pa3BUTHIO OT 11
utonia 2006 r. (Mapokko); «00CyX IeHHE BOIPOCOB MHUTPAITUU HA
BBICOKOM ypoBHe B Manpuzae B utone 2007 r. u Ha caMMHUTE B
Jluccabone B nexadpe 2007 r., B paMKax KOTOPOTO OBLJIO MPUHS-
To pemenue o6 ycranosnenuu [lapraepcrsa EC-Adpuku no mu-
rparmu, MOGHIEHOCTH H 3aHATOCTHY .

CyMMupys BBIILIEN3I0KEHHOE, MO)KHO OTMETUTh, YTO CO-
TpyaHuuecTBO EBpomeiickoro coro3a co ctpaHamu Adpuku u
Cpenu3zeMHOMOpBSI HAUMHAIOCH ¢ O0CY>KAECHUSI pobIeM MUrpa-
I Ha COBMECTHBIX KOH(EpEeHLUHIX U TpaHCHOPMUPOBAIOCH B
oopmIIeHHe MapTHEPCTB MO MUTPALMH U MOOMIIBHOCTH MEXITY
EC u otaenbapiMu TocynapctBamu Adpuku u CpeauzeMHOMO-
Pbsl, 3aKJIIOUEHHUE COTTIAIICHUH 00 acCOIMauy ¥ COTJIAIIeHUH 110
PEryJIMPOBAHUIO OTAEIbHBIX AaCMEKTOB MHIrpaluu (Hampumep,
COIJIAIlIEHUH O PEaIMUCCUN).

" Council of the European Union. Global Approach to migration: Priority ac-
tions focusing on Africa and the Mediterranean. Brussels, 13 December 2005.
URL: http://register.consilium.eu.int/pdf/en/05/st15/st15744.en05.pdf.

' Politics and the migration-development nexus: the EU and the Arab SEM
Countries, CARIM  Research  Reports 2011/05. 2011. URL:
http://cadmus.eui.eu/bitstream/handle/1814/18957/CARIM_RR 2011 05.pdf?
sequence=2.
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NMPOTOKOJ1 O 3ALLUTE N NOMOLLU JIULIAM,
NEPEMELUEHHbIM BHYTPU CTPAHDI,
K MAKTY O BE3OIMNACHOCTH, CTABUJIbBHOCTH
WU PA3BUTUMN B PAUOHE BENUKUX O3EP 2006 r. '

Kuceneea Examepuna Bauecnasoena,

Kanouoam opuouveckux Hayx,

doyenm Kagpeopvl MeAHcOYHAPOOHO20 NPABa
Poccuiickoeo ynueepcumema opyacovl Hapooos,
117198, Poccus, Mocksa, yn. Muxnyxo-Maxknaas, 0. 6,
ekaterina.kiseleva.rudn@gmail.com

[IpaBo  OexeHLEB  SBIAETCS JaBHO  YCTOSIBIIUMCS
MpPEeIMETOM COTPYJHMYECTBA TOCYHapCTB U HCCIEAOBaHUMN
yueHbIX. OnHako OEXEHIBI COCTaBISIIOT MEHBIIYI0 YacTh
BBIHYKJICHHBIX ~MHIPAHTOB: U3 51,2 MIH BBIHYXKICHHBIX
MUTPAHTOB B Mupe (1o 1aHHbIM 3a 2013 r.) UMHU SABISIOTCS JHIIH
16,7 miH yenoBek”. OCTaIbHbIE 33,3 MJIH 4eJIOBEK OTHOCSITCS K
JIAIAM, TIePEMEICHHBIM BHYTPH CTPAHBI . [IpHMeEdaTeNbHO, YTO
JuIa, epeMenieHnbie BHYTpu ctpanbl (nanee BILJI wmm JITIBC),
CTanyu Bce OOJIbIlIe MPUBJIEKATh K ce0e BHUMAaHUE 3apyOekKHbIX U
POCCUICKUX yqublx4.

! Crates ny6ukyercs B pamkax rpaata PTH® (mpoekr Ne 12-33-01428).

2 Cm.: Facts and figures about refugees. UNHCR. URL:
http://www.unhcr.org.uk/about-us/key-facts-and-figures.html (mara oOpaie-
Hust: 2014-11-23).

3 Tam xe. Kpome OexeHIIeB U JIUII, IEPEMEIICHHBIX BHYTPU CTPAHBI, B YHCIIO
BeIHYX/IeHHBIX MUrpanToB YBKB OOH Brutowaer mpocuteneid yoexwia, Ha
KOTOPBIX NPUXOUTCS OCTABILASICS YacTh JIIOJCH.

* PaGoThl 3apyOeKHBIX YUEHBIX CM., Hampumep, B: Sanchez-Garzoli G. Se-
lected Bibliography on the Global Crisis of Internal Displacement. Brookings-
CUNY Project on Internal Displacement, December 2001; neOompmas
oubmmorpadus o Oexenmax u JIIIBC Bmiots mo 2010 r1.: URL:
http://www.urd.org/Refugees-and-internally-displaced ~ (mara  oOGpaieHus:
2014-11-23); Journal of  Internal Displacement at URL:
http://journalinternaldisplacement.webs.com/ (gata obpamenus: 2014-11-23);
Mehari Taddele Maru. The Kampala Convention and Its Contributions to In-
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MexayHapogHOe COOOIIeCTBO HaJalio paboTath B
HANPaBIICHUU aHAIM3a W PEMIEHUS MpodsieM, MOPOXKIAEMbIX
BHYTPEHHUM IepeMellleHueM, Ha pyOexe ABYX MOCIEIHUX J1eKal
XX Beka. OrmpenesneHHbIM HMTOTOM  3TOW  pabOThl  CTalu
PykoBogsnue nNpuHOMINBI 1O BONPOCY O MEPEMELICHUH JIHIL
BHYTpU cTpanbl 1998 r. (mamee PykoBomsme mpuHiumbi)’. B
pa3IMYHOM  KOHTEKCTE€ IPABOBbIE  aCHEKThl BHYTPEHHETO
epEeMEIIeHNs] 3aTParkBalOTCs M B CAMOE IOCIEIHEE BpeMs. .
HecmoTtps Ha 310, Ha 24 HOs10ps 2014 T. CyIIecTBYET JHIIb J1Ba
MEXIYyHApOAHBIX JOToBOpa, mnocBsleHHbIX 3amute JIIIBC u
okazaHnio UM nomouid. Peub uger o Ilporokose o 3amure u
MOMOILM JIMIAM, MEpEeMENIeHHbIM BHYTpU cTpaHbl, K llakty o
0e30macHOCTH, CTaOWJILHOCTH W Pa3BUTHH B paiioHe Benmmkmx

ternational Law. Legal Analyses and Interpretations of the African Union
Convention on the Protection and Assistance of Internally Displaced Persons.
Eleven International Publishing, 2014. Cpenu oTeyecTBEHHBIX pabOT MOKHO
oTMeTuTh, Hanpumep: Kucenesa E.B. MexayHapoaHoe mpaBo o Juiax, nepe-
MEIIEHHBIX BHYTPU CTpaHbI: IIOCTAaHOBKa NMpobieMbl 1 Kamnanbckass KOHBEH-
st Adpukanckoro Coroza 2009 r. / AxTyanbHbIe IPOOJIEMBI COBPEMEHHOTO
MEKIyHapOIHOTO IIpaBa: MaTEpHallbl €XKEroJHOH MEXBY30BCKOM Hay4HO-
npakTrIeckoi koHpepeHmra. MockBa, 9-10 ampens 2010 r. Y. I. M.: PYIH,
2011. C. 428-431; UBanos /J.B. MexayHapoqHO€ COTPYAHHYECTBO TOCY-
JapcTB B 00JIACTH 3aLIMTHI MIPAB JIULI, IIEPEMEIICHHBIX BHYTPH CTpaHsbl // Moc-
KOBCKHH XypHal MexyHapomgHoro mpasa. 2011. Ne 1 (81); Sctpebora A.1O.
MexayHapoJHO-IIPaBOBbIE M KOHCTUTYLIMOHHBIC MEXaHW3MbI 3aIUTHl BHYT-
PCHHE MepeMeIIeHHbIX JIUII: COOTHOIIeHHE 1 nepcrekTiBbl // Becthuk MITTTY.
Cepust: IOpuanueckue Hayku. 2012. Ne 1 (09). C. 14-22; paGots! ['onoBanoBa
A.C., BKITIOUYas €ro JUCCePTaMOHHOE HCCIIEIOBaHKE, TOTOBSIIIEECS O PYKO-
BojictBoM Tipod. [I.B.MBanosa B MTTUIMO (V) MU/ Poccun.

Cwm.: PykoBopsinue MpUHOMOBI 110 BOIPOCY O NMEPEMELICHUH JIMI BHYTPH
crpansbl. 17 ¢espans 1998 r. // E/CN.4/1998/53/Add.2.
% Cwm., Hanpumep: Beyani C. Report of the Special Rapporteur on the human
rights of internally displaced persons. 4 April 2014. A/HRC/26/33; General
recommendation No. 32 on the gender-related dimensions of refugee status,
asylum, nationality and statelessness of women. 5 November 2014.
CEDAW/C/GC/32; General recommendation No. 30 on women in conflict
prevention, conflict and post-conflict situations. 18 October 2013.
CEDAW/C/GC/30.
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o3ep 2006 r. (mamee [Iporokon 2006 r.; Bctynua B cuny B 2008
r.) u KoHBeHuuu o 3ammre BHYTPEHHE MEPEMEUICHHBIX JIUIl B
Adpuke wm oxazanmm um nomomu 2009 1. (Kamnanbckas
koHBeHIus 2009 r.; Bcrynuna B cuity B 2012 1.).

B mureparype Ilporokon 2006 T. 0OBIYHO Ha3BIBACTCS
«OJTHUM U3 TEpPBBIX»  MEXAYHAPOAHBIX JOTOBOPOB IO
BHYTpEHHEMY IepeMelleHnuto, Torga kak Kammnanbckas
koHBeHIUss 2009 r. ogHO3HAYHO 0003HAYaeTCs] KaK MEpPBBIi
MEKIYHApOAHBIN JOTOBOP, OXBATUBIIMK IEJIbIi KOHTUHEHT B
paccMaTpuBaeMoOM OTHOIIEHUU. M3bICKaHUsI aBTOpa 3TUX CTPOK
CBUAETENBCTBYIOT 0 TOM, 4To [Iporokon 2006 r. siBisieTcss He
OJIHUM U3 TEPBbIX, a CaMbIM TIE€PBBIM MEXIyHAPOIHBIM
JIOTOBOPOM TI0 BHYTPEHHEMY IepeMEelIeHHI0. DTOT BBIBOJA ObLI
MOATBEPIKJICH TakKe moMoliHukaMu CrenuanbHOro JOKIaauuKa
[0 MpaBaM 4YeJIOBEKa JIMII, NMEePEeMEIEHHBIX BHYTPU CTpPaHBI, Ha
koHcyJapTanusax B Xenese (I1Iseiinapus) B 2011 roxy.

[IpoTokon 2006 r. UHTEpECEH C HECKOJIBKUX MTO3HUITUH.

Bo-niepBbIX, 3TOT [JOKYMEHT SBISIETCA OJIHUM U3
AJIIEMEHTOB  KOMIUIEKCHOTO  TOAX0/Ja K  PETHOHAJIHLHOMY
NPUMUPEHUI0O M TPOrpeccy, UTO YyBEIMYMBAET  UIAHCHI
JOCTHKEHHUSI JIOJITOCPOYHBIX pemieHuil. IIpoTokon sBisiercs
OIHUM H3 [ECATH NPUIOKEHHH K IIakTy’, OOBCIUHCHHBIX B
YeThIpe  OMOpPbI,  CO3/JAI0IIME  KOMIUJIGKCHBIE  OCHOBBI
JOJITOCPOYHOCTH MHUpPA B PETUOHE (XOTS MPOOJIEMBI M HE PELICHBI
JIO HACTOSIIIETO BPEMEHH ).

Bo-Bropeix, IIpotokon 2006 r. crTan «yHUKaJIbHOU
MOJENBIO MPABOTBOPYECTBA B  MEXKIYHAPOIHOM  IIPaBe»’,
MOCKOJIbKY OH OOS3BIBAE€T HUMILUIEMEHTUPOBaTh PykoBojsiue

7 Cm. mogpoGuee: The Great Lakes Pact and the Rights of Displaced People:
A Guide for Civil Society. Internal Displacement Monitoring Centre and Inter-
national Refugee Rights Initiative, September 2008.

¥ Menon N. Protocol on the Protection and Assistance to Internally Displaced
Persons. ~ URL:  http://www.Ise.ac.uk/collections/law/projects/greatlakes/
Session%201%20Documentation.pdf (mocnennee mnocemenune 1 despans
2011 r.).P. 1.
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OPUHLIMIBI B 3aKOHOJATENBCTBO  T'OCY/IAapPCTB-YYaCTHUKOB,
npeodpasyss TeM CaMbIM «MSTKOE TPaBO» B IOPHIAUYCCKUE
obsi3arenscTBa (. 3 cr. 6 IIpoTokoma). B 3ToOi CBs3M MOXKHO
YIOMSHYTh  IIMPOKOMACIITaOHyI0  paboTy,  pa3BEepHYTYIO
Kenmeii .

B-tperbux, cormacuo m. 2 cr. 6 IIporokona 2006 r.
rocyAapcTBa-y4acTHUKHI MPUHUMAIOT [TosicHenust K
PykoBonsImuM MpHUHIKNAM B KAa4eCTBE MCTOYHHKA TOJIKOBAHUS
PykoBogsuux nmpuHuunoB kak yactu [Iporokona 2006 r.”0

[Tockonbky IIpoTokon 2006 r. mogpa3syMeBaeT OrpOMHBIN
00beM paboThl, KOTOPHIH COOTBETCTBYIOIIHME TOCYAapCTBa
JOJKHBI OCYIIECTBISATh Ha BHYTPUTOCYNAPCTBEHHOM YPOBHE,
cOop U cucTtemMaTH3alus JaHHBIX 00 MUMIUIEMEHTAIH SBJISIOTCS
4ype3BbIUaiiHO BocTpeOoBaHHBIMU. Ha mpakTHke ke rocygapcTBa
cyOpernoHa He 00JaJalOT KaJApoOBBIM H  (DMHAHCOBBIM
MOTEHIIUAJIOM JJISI arperHpOBaHUS COOTBETCTBYIOIIUX TaHHBIX, a
MeXTyHapOJHbIE MEXMPaBUTEIHCTBEHHbBIE OpraHu3alui,
JNEHCTBYIOIIME B ATUX CTpaHax, HE HMEIOT IOA0OHOro poja
MaHAAaTOB. B 3THX yCIIOBUSX NpeICTaBiIseTCsl YpEe3BbIYAMHO
BAXHBIM  MPOJOJDKEHUE HCCIECNOBAHUM MO  JaJbHEHIIEMY
PacKpBITHIO Kak 3HaueHHs U coaepkanuda Ilakta 2006 r., Tak u
MEp 1O €ro UMIUIEMEHTAllMH, YTO CAEJTaeT BO3MOXKHBIM
dbopmynupoBaHue  OOOCHOBAaHHBIX  BBIBOJOB O  CTEICHHU
s dexkTuBHOCTH w30paHHOU coctaButensmu [lakra 2006 T.
MOJIETIM  TPABOBOTO  PEryJUPOBAaHUS  pELIEHUS  MpobiieM
BHYTPEHHETO IIEPEMELICHHUS.

? Beyani C. Report of the Special Rapporteur on the human rights of internally
displaced persons. 20 December 2010. A/HRC/16/43. I1. 45 u 58.

' Texcr Ipotokona cm.: URL: http://www.refworld.org/pdfid/52384fe44.pdf
(mata ooOpamenus: 2014-11-23).
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COTPYAHWYECTBO rOCYNAPCTB B OBJIACTU
YMEHbLIEHNA ONMACHOCTU CTUXUMHBIX
BEACTBUN: AOPUKAHCKAA CMELUNDPUKA

Kpyenoe /Imumpuit Anopeesuu,

acnupaum xaghedpsbl MeXcOyHApOOHO20 NPasd
Poccuiickoeo ynusepcumema opyacowvt Hapooos,
117198, Poccus Mocksa,, yn. Muxnyxo-Maxknas 0. 6,
dm.a.kruglov@gmail com

Yucio m macmtad CTUXUHHBIX O€JCTBHUU BO BCEM MHPE
MOCTOSTHHO pacTyT. I ToOanbHble U3MEHEHUSI KIIUMaTa B MOCIE/I-
Hee BPeMsl YCHIIHBAIOT 9TH IPOIECCH . A(PPUKAHCKHHA KOHTHHEHT
HE MEHEee IPYTHX PErHOHOB HAlllel IIAaHETHI MOABEpraeTcsl Hera-
TUBHOMY BO3/ICHCTBHIO MPUPOIHBIX KATAKJIU3MOB, U 3Ta CUTya-
1Us1, IO BCEH BUAMMOCTH, OyI€T TOJIBKO YXY/IIIATHCA.

Yame Bcero adpruKaHCKUE CTPaHbl CTAIKUBAIOTCS C TaKH-
MU BHUJAaMU O€JICTBUM, KaK HaBOJHEHUS W 3acyxa. Takue Oeact-
BUS MOTYT HE TOJIbKO MUMETh Pa3pyIIUTEIbHbIE MOCIEACTBHS, HO
U TIOPOXKJIATh MPOJOJIKUTENbHBIC TYMaHUTAPHBIC KPU3UCHL. Tak,
HarpuMmep, 3a nepuon ¢ sHBaps 2010 r. mo aexabpsr 2014 .
B pa3IMYHBIX aQpUKAHCKUX CTpaHax MPOM301uI0 oKojo 350 pas-
JUYHBIX OCICTBHI MPUPOJIHOTO XapaKTepa, B TOW WU MHOU CTe-
NIEHH 3aTPOHYBIIUX OoJiee 77 MUIJIMOHOB 4YelloBeK. B pesynbraTe
TUX OeAcTBUU morubio Oosee 38 THICAY YEIIOBEK, MPUMEPHO
MOJIMHIUTHOHA — JIHIIIIACH KWIbs-. Hapsmy ¢ 9TUM paspyliu-
TeJbHbIE CTUXUWHBIE OCICTBHS BBIHYKIAIOT JIIOJCH MepecensTh-
cs B Oonee Oe3omacHble pailoHbl. B paccmaTpuBaemblil mepuon

' ompoGuee cM.: Kpyrinos JI.A. Mex/IyHapoHO-TIPABOBbIE ACIIEKThI HCTIONb-
30BaHUSI KOCMHYECKUX TEXHOJOTHH B JieNie MPEAYHIPEKACHHUS U TPEOOICHUS
nocneacTBuid 6esctBuii / BectHuk Poccuiickoro yHuBepcureTa ApyxkObl Ha-
ponos Cepus: FOpunnaeckue Hayku. 2014. Ne 3. C. 262-274.

Cm.: The International Disaster Database — EM-DAT. URL:
http://www.emdat.be/database (nara obparenus: 7 nexadps 2014 r.).
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cBhimie 112 MUIITHOHOB KUTENEH aPPUKAHCKUX CTPAaH MOKUHYIIH
POZHEIE IOMa, CIACASCH OT CTHXHUI .

bencTBusi, cBA3aHHbBIE C OMACHBIMU KIMMATUYECKUMU SIB-
JICHUSAMH, CO3JAI0T Yrpo3y I MPOJOBOJIBCTBEHHOM 0€30MmacHo-
CTH MECTHOTO HaceleHus. B kadecTBe mpumMepa MOKHO BCIIOM-
HUTH CHJIbHYIO 3acyXy B paiione Adpukanckoro Pora B 2011 r.,
Koraa B pa3nmuuHbiX dactsax JxuOytu, Kenuun, Comanu u Dduo-
MIUU pa3pasmiics MPOJAOBOIBCTBEHHBIN KPU3UC U CBBIIIE 12 MuII-
JMOHOB Y€JIOBEK MOTpeboBaiach TyMaHUTapHas moMoIlb. bones-
HU U SMUJIEMHUU TaKuX 3a005IeBaHUM, KaK MalsIpHUsi, MCHUHTUT U
X0JIepa, PacHpOCTPAHEHUIO KOTOPBIX CIIOCOOCTBYIOT OIpeNeseH-
HbIE MOTOJIHBIC YCIIOBHS, MPUBOJAT K MacCOBOI rubenu Jrojaeu.
HamuonanbHbple BeAOMCTBAa MO Ype3BbIYAWHBIM CUTYallUSIM U
3PaBOOXPAaHEHHIO a(PUKAHCKUX TOCYAapCTB JAJeKO He BCerna
CIIOCOOHBI CaMOCTOSITENIBHO CIPABIATHCS C TOCIEACTBUSIMH Ta-
Kux OencTBuidl. Bot nmoueMy mpejacraBisercss OUeHb BaKHBIM pas-
BUTHE MEXIYHApOJHOTO COTPYIHUYECTBA B OOJIACTH Mpenympe-
KACHUST OSICTBUN M TUKBUIAIIMH WX MOCIEICTBUI HE TOJIHKO Ha
rJI00aJIbHOM, HO ¥ Ha PETHOHAIBHOM U CYOPETHOHAIBHOM YPOB-
HSIX.

PaznuyHble MHUIUATHBBI, HAINpPaBJICHHbIE HA CHU)KEHHE
pucka OeJCTBUI U yCHUJICHHE TIOTEHIMAIa PearupoOBaHusl Ha HUX,
MpeNNPUHUMAIOTCS aQpPUKAHCKUMU TOCYJapcTBaMHU KaK Ha Ha-
[[MOHATTLHOM YPOBHE, TaK M B paMKaX CYyIIECTBYIOIINX MEXIIpa-
BUTEJILCTBEHHBIX U HEMPaBUTEIbCTBEHHBIX OPTraHU3alUi, 3KO-
HOMHUYECKHX H MOJTUTHYECKUX 00BETUHEHUH.

B 2004 1. B pamkax Adpukanckoro corosa (AC) u Hosoro
napraepcTBa uist passutus Adpukn (HEITA)! 6bu1a npumsita

> Cm.: The Internal Displacement Monitoring Centre — IDMC. URL:
http://www.internal-displacement.org (nata obpamenns: 7 nexadpst 2014 r.).

* Cm.: Tnomanze JI.X., ConrueB A. HoBoe mapTHEpCTBO B HHTEpECaX PasBH-
tust Appuxu (HEITA/I) u 3amura okpyxaromieii cpesibl / YKperieHue Bepxo-
BeHcTBa Mpasa B Pecny0Oirke MonjjoBa B KOHTEKCTE 3BOIIOIMN MEXKAYHAPO/I-
HOM CUCTEMBbl M MHTErPallMOHHBIX MPOLECCOB: Marepuaibl MexayHapoIHOU
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Agpuxanckas pecuonanvuas cmpamezus N0 yMeHbULEHUIO Onac-
Hocmu 6edcmeuti (nanee — Crparerus) u Ilpoepamma Oeticmauii
no ee peanusayuy’. TnaBras nens CTpaTernd — oObeINHEHHE
YCWINN TOCYJapCTB, HAMPABICHHBIX HA JIOCTHXKEHUE YCTOWYUBO-
ro pa3BUTHUS, YMEHbIICHHE OMAacHOCTH OEICTBUI U HCKOPEHEHUE
HueTel. OcHOBHBIE 3a7aun CTpaTeruu 3aKiIrovyaloTcs B COBEp-
[IEHCTBOBAHWU MEXaHU3MOB OLICHKH PUCKOB O€JICTBUH, UX UJICH-
TU(UKAIME HA PAaHHEW CTaJUUd U SKCTPEHHOTO pPEearupOBAHMSL.
B Crparerun obpariaercs BHUMAaHHE HAa TEXHHUYECKHE ACTIEKThI
CHI)KCHHS OMACHOCTU OE/ICTBUM, CBS3aHHBIE C PaCIpPOCTPAHCHU-
eM MH(OpMalMK Cpeld HacelleHus, pa3BUTHEM TEJIEKOMMYHHKa-
Ui U cucreM onoBemnieHus. Cienyer OTMETUTh, 9TO 3P HEKTHB-
HOCTb Pa0OThl HAIIMOHAIBHBIX OPraHOB BJIACTH IO PacHpoOCTpa-
HEHUIO H(pOpMaLUU 0 OCCTBUSX CPEAN HACETICHUS MOXKET OBITh
CBeJIeHa K HYJIIO, €CIIU S3bIK ATHUX COOOIIEHUN HEMOHSTEH Mpel-
CTaBUTEIISIM MAaJIOYMCIICHHBIX KOPSHHBIX HAPOJIOB WM 3aMKHYTO
MPOKUBAIOIIMX ATHUYECKUX Tpy1il. TecHas koonepamus co CMU
MOJKET CIMOCOOCTBOBATh PEIICHUI0 JNaHHOW mpobiembl. CoBep-
[IEHCTBOBAHHE BCEr0 MEXaHMW3Ma yYMEHBILEHUS OMacHOCTU Oel-
CTBUH (OT paHHEro MPOTHO3WPOBAHUS /IO BOCCTAHOBIICHUS WH-
bpacTpyKTyphl) 3aBUCUT OT BOBJICUECHUS B JAHHBII MpOLECC IIU-
POKOTO Kpyra y4aCTHHKOB, YTO TPeOyeT OT OpraHoB TOCYapcCT-
BEHHOM BiacTH NPUHATUA >(PGEKTUBHBIX 3aKOHOJATENbHBIX U
AIMUHHUCTPATUBHBIX MEP.

B nensx nosbitieHust 3QpPEeKTUBHOCTH peanu3alid BbI-
nieykasaHHoi Ctpareruu B fonosiHeHue k IIporpamMme neiictBuit
2004 r. 6su1a pazpabotana Pacwupennas npoepamma oelicmeutl
no peanusayuu A@DpUKAHCKOU pecUOHATbHOU Ccmpamezuu no

eXeroqHoi KoHpepeHnnn Monmonasix yueHslx. T. 1. 2014 r., Kummnes, 2014.
C. 89-95.

> Cm.: Africa Regional Strategy for Disaster Risk Reduction. URL:
http://www.unisdr.org/we/inform/publications/4038 (nara oOpaienus: 7 1e-
kabps 2014 r.).
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ymenvuenuio onachocmu Gedcmeuii (2006-2015)°. Dra TIpo-
rpaMMma HalleJeHa Ha COKpaIlleHue BO3ACUCTBUS CTUXUMHBIX Oej1-
CTBUH Ha COLMAJIbHYI0, HKOHOMUYECKYI0 M HKOJIOTHUYECKYIO
6e3omacHOCTh apUKAHCKUX HAPOOB U rOCYAapCTB.

Mepsl M0 yMEHBIIEHUIO OMACHOCTH OEACTBUN TPEATpH-
HUMAIOTCA M B paMKax CyOperHoHalbHBIX 00BeauHeHHH Adpu-
kn’. B pamkax CoobmecrBa passurus IOra Adpuxu (CAJIK)
NPUHUMAIOTCS YCUJIHUS 110 peasin3aliii He TOJIbKO A(pPUKaHCKOM
PErHOHAJIBHON CTpaTeruy MO YMEHBLICHHIO OMACHOCTH OeCT-
Buil. [locne naBognenus B FOAP B 2007 r. B pamkax CAJIK 6b110
YUpEXKJIEHO CIeUUaIbHOE TMOJpa3felieHne IO YMEHbIIECHUIO
omacHocTH OencTBul, Takxke B 2011 r. 6bi1a paspadborana Pezuo-
HanoHasa I[lnamgopma no ymenvwenuro onacHocmu 6e0cmeuil,
npeaycMaTpUBaloIas Co3/laHUe MEXaHHW3Ma 0 PaHHEMY BBISB-
JICHUIO W TPEIyNPeKICHUIO OCICTBHM, OKa3aHUIO IKCTPEHHOM
MIOMOILH .

Crnenyer 0OpaTUTh BHUMAaHHUE U Ha JEATEIHHOCTH DKOHO-
MHU4YecKoro coobmiectsa ctpan 3anagnoit Appuku (SKOBAC), B
cTpykType kotoporo B 2003 1. 6611 00pa3oBaH TeXHUYECKUH KO-
MUTET 10 yNpaBlieHUI0 B cinyyae OexctBuil. B 2006 1. B pamkax
OKOBAC O6b11 mipunsaT nokymeHT «llonumuxa DKOBAC no
VMEHbUEHUIO OnaAcHocmu 6edcmautl», B KOTOPOM ObUTH BBIpa0o-
TaHbl LEH, 33J1a4M, IPUHIIUIIBI, CTPATETUS U MPUOPUTETHHIC Ha-

6 Cm.: Extended Programme of Action for the Implementation of the Africa
Regional Strategy for Disaster Risk Reduction (2006-2015). URL:
http://www.unisdr.org/we/inform/publications/19613  (mata  oOpameHus:
7 nexabps 2014 1.).

[ompobree cm.: IIpaBo MeXIYHApPOAHBIX OpTaHU3AlMiA / TOX pem.
A.X. AGammmze. M: FOPAWT, 2014. C. 296-316.
¥ Cm.: Southern African Development Community (SADC): Disaster Risk
Management. URL: http://www.sadc.int/themes/disaster-risk-management/
(mata obOparmenwust: 7 nexadps 2014 r.).
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MPaBJICHUS JESTEbHOCTH TOCYAApCTB-UJICHOB M0 YMEHBUICHHUIO
OIACHOCTH GeICTBHiIL .

JlesiTenbHOCTh apUKAHCKUX TOCYJApCTB, HaIllpaBJICHHAS
Ha YMEHBIICHUE OMACHOCTH OEJICTBHI, B TOI MM WHOU CTENCHH
OCYUIECTBIIIETCS U B PaMKaX MHBIX WHCTUTYLHMOHAIBHBIX CTPYK-
Typ, Hampumep, MexnpaBUTEILCTBEHHOTO OpraHa 1o BOIpocaM
passutus (IGAD) u aeiicTBytomero B pamkax 3Toro oprana llen-
Tpa kaumarudeckoro nporHozuposanus (ICPAC), Adpukancko-
ro LEHTpa MO NPUMEHEHHI0O METEOPOJIOTUU B LENSAX Pa3BUTHUSA
(ACMAD), Ilentpa monurtopunra 3acyxu CAJIK (SADC’s
DMC) u ap. Bmecte ¢ TeM OrpaHHYe€HHOCTh (DMHAHCOBBIX BO3-
MO>KHOCTEH 3TUX MHCTUTYTOB, HEJIOCTATOYHOE BHUMAHHUE CO CTO-
POHBI HAllMOHAJIBHBIX MPABUTENBCTB BOIIPOCAM PA3BUTHS MEXKIO-
CYJIapCTBEHHOTO COTPYIHUYECTBA TOKa HE MO3BOJISIIOT TOBOPUTH
0 co3mannu A(PPEKTUBHOTO MEXaHHW3Ma, HAIPABICHHOTO Ha
YMEHBLICHUE OMacHOCTH OencTBuil. Peanmusamnus rocynapcTBamu
yK€ CYILIECTBYIOIIUX WHCTUTYLMOHAJIBHBIX OCHOB Ha HalUO-
HAJIbHOM YpPOBHE HaXOJWTCS Ha Pa3HbIX CTaJUAX, B CBSI3U C YEM
MEXaHHU3Mbl CHIKEHUSI OMAacHOCTU OeACTBHI He 00JadaroT Joc-
TAaTOYHBIM MMOTEHIUAJIOM.

B mae 2014 r. B AGymxe (Hurepust) coctosiocs 5-¢ 3ace-
nanve AQpUKaHCKON pernoHasbHOM IUIAT(GOPMBI MO yMEHBIIIe-
HHUIO OIIACHOCTH 6eILCTBI/H7110. B xoxe manHOrO Meponpusatus o0-
CY’KIaJICh BOIPOCHI, CBSI3aHHbBIE CO CHIKEHUEM PUCKa Oe/ICTBUi
U UX TpeaynpexkIeHHeM, YKpeIUIeHHeM IoTeHluana B cdepe
pearupoBaHMs M JIMKBUIAIMHN UX TOCIeACcTBUNA. ViToroM BcTpeun

’ Cm.. ECOWAS Policy for Disaster Risk Reduction. URL:
http://www.unisdr.org/we/inform/publications/4037 (mata oOpamenus: 7 ne-
kabps 2014 r.).

' Cm.: 5th Africa Regional Platform for Disaster Risk Reduction. URL:
http://www.preventionweb.net/english/hyogo/regional/platform/afrp/2014/
(mata oOparmenwust: 7 nexadps 2014 r.).
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crano npuHATHE /Jexiapayuu munucmpos' u Umozo6o2o 3ass-
Jenus'?, comepkantero 41 PeKOMEHIALHIO 110 CHIKEHHIO PHCKOB
OenctBuil Ha epuon nocie 2015 ., Korna 3aKaHYMBAETCS TIEPH-
on neuctBus XHMOICKOW PaMOYHOM IIpOrpamMMbl JEWCTBUM Ha
2005-2015 rr., mpunaroi Ha BcemupHON KOHGpEpPEHIIMH TIO0
YMEHBIIEHHIO OMacHOCTH GecTamii B 2005 1.

[TpuHsATHE AAHHBIX JOKYMEHTOB BHOCHUT CYIIECTBEHHBIN
BKJIaJl B pa3BUTHE a)pUKAHCKOTO PErHOHAIBHOTO COTPYIHHYECTBA
B paccMaTpuBaeMoOi 00JIacTH, a TMPOBEJICHUE MOJOOHBIX (OPYMOB
UTPaET BAKHYIO POJIb JUISI KOOPIMHALMYU YCUJIHA, HATIPABICHHBIX
Ha YKperuieHne 0e30macHOCTH APPUKaHCKOTO KOHTUHEHTA.

B mapre 2015 r. B 1. Cenpaiil (SInonus) cocroutcs Bce-
MUpHass KOH(PEPEHIUS IO COKPAIICHUI0 PUCKOB OEICTBHM, Ha
KOTOPOH, KaK OXujaaeTcs, OyayT paccMaTpUBaTbCS PE3yJIbTaThl
MOPEINPUHSTHIX 3a IMOCJIEIHUE TOJbl YHUBEPCAIBHBIX U PEruo-
HAJIBHBIX WHHIIMATUB 1O YMEHBIICHUIO OMACHOCTU OCICTBUI U
Oynmer yTBepkIeHa HoBas PamouHas mporpamma JeHCTBHIA Ha
nepuon nociue 2015 r.' [IpencraBnsiercs, 4To mociie TPOBEACHHUS
ATON KOH(GEPEHLIUN U MPUHATUS COOTBETCTBYIOIIUX JOKYMEHTOB
HEoO0XonuMo OyJeT BbIpabOTaTh HOBBIE MM CKOPPEKTUPOBAThH
CYILIECTBYIOIINE IPOrpaMMBbl (CTpaTeruu, MOJIUTUKH U T.II.), I€H-
CTBYIOILIIE Ha MaHA(QPUKAHCKOM PErMOHAJBLHOM U CyOperto-
HaJIbHOM YPOBHSIX.

"' Cm.: Declaration of the Third African Ministerial Meeting for Disaster Risk
Reduction. 16 May 2014. URL: http://www.preventionweb.net/files/
37529 Safrpdeclaration.pdf (naTa odpamenus: 7 nexadps 2014 r.).

'2 Summary Statement of Africa’s Contribution to the Post-2015 Framework
for Disaster Risk Reduction. URL: http://www.preventionweb.net/files/
37530 Safrpsummarystatementen16mayfinal.pdf (nara obpamienus: 7 nexadps
2014 r.).

1 Cm.: BcemupHasi KOH(pEPEHIHS 110 YMEHbIICHHIO OAcHOCTH beacTBuil (18—
22 smBaps 2005 roma, Kobe, Xworo, SAmonms). URL: http://www.un.org/
ru/events/pastevents/wcdr.shtml (nara oopamienus: 7 nexadps 2014 r.).

4 Cm.: BeemupHasi KOH(pEPEHIHs [0 COKPALICHHIO PHCKOB OexcTBuii 2015 T.
cocroutcst B Cenpaii-Cutu. URL: http://www.un.org/russian/news/ (aara 00-
pamenus: 7 nexadps 2014 r.).
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NOTEHUWMAI ADPUKAHCKOIO COIO3A
B NOAAEPXXAHUN MEXOYHAPOOHOIO MUPA
N BE3ONACHOCTU HA A®PUKAHCKOM
KOHTUHEHTE!'

Kniona Anece IOpvesuu,

acnupanm kagpeopvi MeAHcOYHAPOOHO20 NPABaA
Poccuiickoeo ynusepcumema opyacowvt Hapo0os,
117198, Poccus, Mocksa, yn. Muxnyxo-Maxkaas, 0. 6,
klunya.alesj@gmail.com

3a mocieHIe HECKOJBKO JeCATUIeTHH 3a A(QpUKaHCKIM
KOHTUHEHTOM MPOYHO YTBEPAWIACH pEIyTalusi OJHOTO U3 CaMbIX
KOH(JIMKTOONACHBIX PETMOHOB HAIIEeW IJIaHETHI, TJ€ TOJBKO 3a
MOCTKOJIOHHUANIBHBIA  Tiepuof, Obuto  3adukcupoBaHo  Oolee
30 BOOpY’>KEHHBIX KOH(IUKTOB, B X0/I¢ KOTOPHIX MOTHOJIO OKOJIO
10 MaH 4enoBek, BKJIOYAs TPaXAaHCKOE HAaCEJIeHHE, UCCIeqoBa-
HHUE POJIM PETHOHAIBHBIX MEXIyHAPOIHBIX OpraHu3auuii Adpu-
KM B JAJIbHEWILIEM pa3BUTHUU KOHUEIMUHWU «OTBETCTBEHHOCTH IO
3alIUTe MPEICTABISCTCS Ha CETOAHALIIHUN JJEHh OCOOCHHO aKTy-
aJbHBIM.

[To cnosam IloctosHoro mpexacrasurens PO mpu OOH
B.U. Yypkuna, ocoOblil BKIaa B MPeJOTBpAIICHUE U YPETyIUpo-
BaHNE KOH(IIMKTOB B AQpUKe BHOCAT TaKue CyOpernoHajIbHbIC
OpraHu3aluy, BKIoYas MexayHapoaHyI0 KOH(EPEeHIIHIO 10 pe-
ruony Benukux ozep, kak DKOBAC, UT'AJl, CAJK, Dxonomu-
gecKoe coodIecTBO rocynapets LleHTpanbHOi Adpuku’.

! CraTes my6nukyercst B pamkax rpanta PTH® (mpoext Ne 12-33-01428).

* Beictymienne IlocTosHHOrO mpejctaButens Poccuiickoit denepauun mpu
OOH B.U. Yypkuna Ha otkpeiToM 3aceganuu Cb OOH mo mpobGnemartnke
npenoTBpanieHuss KOHQIMKTOB B Adpuke. [IocTosIHHOE MpeaCTaBUTENLCTBO
Poccuiickoit @eneparmm npu  OOH. 15 ampens 2013 1. URL:
http://www.russiaun.ru/ru/news/sc_africa_peace (mara obpareHus:
20.06.2013).

114



[Ipy 3TOM OJHOM W3 OCHOBHBIX MEKIYHAPOJHBIX PETHO-
HaJIbHBIX OpPraHHu3alMil, HAJACIEHHOM MOJHOMOYHUSIMHU IO MOJ-
JIepKaHuio MHupa B Oe3omacHocTH B Adpuke, sBisercs Adpu-
KaHCcKui coro3 (panee — AC), B COOTBETCTBUU C YUPEIUTEIHHBIM
aKToM® U [Ipotokonom o co3mannu CoBeTa Mupa M O€30MacHO-
e’ KOTOPOro OH MPHU3BaH NPEANPUHUMATh KOHKPETHBIC IIAard
JUIST CO3JIaHUS BCEOOBEMITIONICH apXUTEKTYpPhl PETHOHATLHOMN
0€30MacHOCTH B KaueCTBE OJHOUN W3 MPEANOCHUIOK ISl TIOMIep-
JKAHHMS] MHPA HAa KOHTHHEHTE .

BMmecte ¢ Tem Henb3s 00OWTH BHHUMaHUEM TOT (pakT, 4To
Yupenurenbubiii akT AC, OCHOBaHHBIM Ha B3aWMO3aBHCUMOCTHU
€ro ToCyAapCTB-4ICHOB, 3aKkperuisieT npaBo Coro3a B CHIIy HaJlH-
YUl COOTBETCTBYIOIIETO pelIeHns AccaMOIien Il1aB rocyJapcTB U
IIPABUTEIBCTB HA NPSIMOE (B TOM YHUCIIE BOOPYKEHHOE) BMeEIla-
TEJIBCTBO BO BHYTPEHHUE JieJla TOCYAapCTBa — 4YJ€HA OpPraHu3a-
LMW B CJIyyae COBEPIICHHS aKTOB I'€HOLMJA, BOCHHBIX MPECTyI-
JICHUW ¥ TPECTYIJICHUHN MPOTUB YesioBeuecTBa (CT. 4), 4TO SBJIS-
€TCsl MPEIMETOM JTOKTPUHAIBHBIX CIOPOB B COBPEMEHHOM MEX-
JTyHapOAHO-TIPABOBOM HayKe6.

* O'Neal Michael J. Constitutive Act of the African Union. Commentary. 2000.
URL: http://www.milestone documents.com/documents/view/constitutive-
act-of-the-african-union/text. (gara oopamenus: 28.06.2013).

* Protocol Relating to the Establishment of the Peace and Security Council of
the African Union. 9 July 2002. AU docs. URL: http://www.africa-
union.org/root/AU/organs/psc/Protocol peace%20and%20security.pdf (mara
obparenus: 28.06.2013)

* Vines A. A decade of African Peace and Security Architecture // Internation-
al Affairs Ne I. The Royal Institute of International Affairs. Blackwell Publish-
ing Ltd. 2013. P. 97.

6 Cwm. nanp.: Knoko Ben. [IpaBo Ha BMEIIATeIbCTBO B COOTBETCTBUU ¢ Yupe-
IUTEeTBHBIM akToM Adpukanckoro Coro3a. MexmayHaponHsiid xypHan Kpac-
Horo Kpecra, No. 852. 2003 r. URL: http://www.icrc.org/rus/assets/files/other
/14irrc852kiokorus.pdf (nata odpamenus: 28.06.2013); Manees 10.H. Opra-
Huzaust O6bpequHEeHHBIX Hanuit 1 npiMeHeHne BOOPYKEHHOM CHIIBI TOCYyAap-
crBamu. 60 et OOH. 50 et Poccuniickoit accormanmu coneiicrsust OOH. M.:
U3n-so PY/IH, 2006. C. 76.
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[Tonoxxenue YupenutenbHoro akra AC o mpaBe Ha BMe-
LIaTEIbCTBO 3aKperuieHo Takxke B [IpoTokosne 2002 r. o co3nanun
CoBera Mupa u 6esomacHoctn' . B paMKax MCIIOJHEHHUSI CBOMX
MOJTHOMOYHUI COBET MHpa M O€30MacHOCTH TNPHU3BAaH PYKOBO-
JICTBOBAThCS MPUHIIMIIAMH, 3aKperiéHHbIMU B Y ctaBe OOH, Vu-
penutensHOM akTe AC u BeeoOell nexinapanuy npaB yesioBeKa
1948 r. B pamkax peanuzaruu GyHKIHN B 00J1aCTH MOACPKAHUS
MHUpa, 0e30MaCHOCTH M CTa0MJIBHOCTH Ha AQpPUKAHCKOM KOHTHU-
HEHTE, paHHEro MpeaynpekaeHNs] KOHPIUKTOB, a TAK)XKE MPEBEH-
TUBHOU JMIUIOMATHH, MHPOTBOPYECTBA, MOCPEAHUYECTBA, 100-
PBIX YCIyr, IPUMHUPEHHUS M paccleOBaHUs, MHUPOTBOPUYECKUX
omeparuii, BMemarenscTBa coriacHo cr. 4 (h) u (j) Yupenutens-
Horo akta AC, MUPOCTPOUTENHCTBA, B T.4. MOCTKOH(IUKTHOTO
MUPOCTPOUTENIBCTBA, TYMAaHUTAPHOU AESITEILHOCTH, TUKBUIAIINN
Ype3BBIYANHBIX CUTYAIlUH U PAJIOM UHBIX (QYHKIHNA, KOTOPBIE MO-
ryT 6BITH onpeaenens Accambieeit ACY. CoBeT COCTOMT M3 mAT-
HAJLATH YJICHOB, AECSTh U3 KOTOPBIX M30UPAIOTCS Ha ABYXJIET-
HUH CPOK H IATEPO HA TPH I0J[a COOTBETCTBEHHO .

Ocobas ponb B MOJACp)KaHUM MUpa M 0€30MacHOCTH Ha
A(dpHKaHCKOM KOHTHHEHTE MPHUHAMICKUT co3aanHoi B 2007 T.
Konnerun MyapenoB, coctosieid U3 AT npeacTaBuTencii Ad-
PHKAHCKOTO KOHTMHEHTA, YCUJIMsSI KOTOPOW HaIpaBJIeHBI Ha Mpej-
CTaBJICHHE CBOEW MO3UIMH IO BOMPOCAM MOJIICPKAHUS MEXKIY-

" Cm.: AGammze A.X., Anucuesna E.C., Connues A.M. PernoHajibHbIE CHC-
TEMBI 3aLIMTHI IPaB yesoBeka / mox pea. A.X. Abammnze. M, 2012. C. 195.

¥ Protocol Relating to the Establishment of the Peace and Security Council of
the African Union. 9 July 2002. AU docs. URL: http://www.africa-
union.org/root/AU/organs/psc/Protocol peace%20and%20security.pdf  (marta
obpamenwus: 28.06.2013). O Oojee MWMPOKOM KOHTEKCTE, HAIPUMEP TEPPHUTO-
PHATBHOM LENOCTHOCTH TOCYIapCTB, ¢M., Hanpumep: Octpoyxos H.B. Teppu-
TOpHanbHAs IIEIOCTHOCTh TOCYHAapCcTB M ee obecleyeHHe: TEOPETHKO-
MIPaBOBBIC W MEXITyHApOIHO-TIpaBoBbie m3MeHeHus // Bectauk PYIH. Cepus:
IOpunnueckne mayku. 2013. Ne 3.

? Sturman K. and Hayatou A., ‘The Peace and Security Council of the African
Union: from design to reality’ // Ulf Engel and Jodo Gomes Porto (eds.). Afri-
ca’s new Peace and Security Architecture. Farnham: Ashgate, 2010. P. 69.
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HapojHOro mupa. Ha mpakTuke 3TO MOXKET MOBJIeYb 3a COOOit
y4yacTue oJHOro u3 wieHoB Kosernu B kayecTBE MOCPEIHUKA B
yperymnpoBanun KoupmukTa'’,

OTHOCUTENBHO €II€ OJHOTO 3JEMEHTa MOJAJIepKAHUS MHU-
pa u 6e3onacHOCTH Ha AdpukaHckoMm KoHTHHEHTe — DoHma Mupa
B Adpuke creayer OTMETHTh, 4TO, OyJy4d CO3AAHHBIM eIIé
B 1993 r. B nensax (pUHAHCHPOBAHUS JEATEIHLHOCTH, HAIPaBJICH-
HOW Ha MpeOTBpAIICHNUE YIPO3bl MUPY U O€30MACHOCTH, OH TIPH-
3BaH OKa3bIBaTh (PMHAHCOBYIO MOJAEPKKY nesitenbHocTH CoBera
Mupa u 6e3onacHoctd, KOHTHHEHTANBHOM cHUCTEMEe paHHETO Tpe-
nynpexnaeHus, AQpUKaHCKUM CHJIaM MOCTOSIHHOM FOTOBHOCTU U
Komrernu myaperos' . Heobxoxumocts cosnanus Ponna Gbina
MPOJIMKTOBaHA HEAOCTATOYHOCThIO ¢uHaHcupoBanus AC ges-
TETBHOCTHU IO MOAJEPKAHUIO MHpa U Oe3omacHocTU. B HacTos-
niee Bpemst goxon PoHa cocTaBisIOT (PMHAHCOBBIE aCCUTHOBA-
HUsl u3 perymspHoro Owomkera AC, ITOTMOTHUTENHHBIE B3HOCHI
rocyapcTB — WieHOB A(QPHUKAHCKOTO COI03a, YACTHOT'O CEKTOpa U
oTnenbHbBIX Jull. Tak, B yacTHOCTH, 21 mexadps 2012 r. B Agauc-
A6eb6e Ilocon Poccuiickoit @enepannn B Dduornuu u IlomHo-
MOYHBIH npenctaButenb Poccun npu Adpocoroze B.M. YTkuH u
Komuccap AdpukaHckoro corosa mo Bompocam Mupa u 6esomnac-
Hoctu P. Jlamampa noanucanu CornameHue o BHeceHMH Poc-
cuiickoii Penepanueit B3Hoca B pasmepe 2 miH noa. CIIA B
®onx mupa Adpocorosza’.

10 Cm.: Murithi T., Mwaura Ch. The Panel of the Wise. Africa’s new Peace and
Security Architecture / ed. by U. Engel, G. Porto. Ashgate Publishing Ltd.
England, Farnham, 2010. P. 85.

"' Fisher L.M. Composite authors. African Peace and Security Architecture.
Report, commissioned by African Union’s Peace and Security Department and
was Subsequently Adopted by the Third Meeting of the Chief Executives and
Senior Officials of the AU, RECs and RMs on the Implementation of the MoU
on Cooperation in the Area of Peace and Security, held from 4-10 November,
2010, Zanzibar, Tanzania. AU Docs. P. 59.

2.0 B3Hoce Poccuiickoit Oeneparun B @onn Mupa AGpHUKaHCKOro COro3a.
Coobuienne MUJ] PO Ne 2448-24-12-2012 ot 24 npexadbpst 2012 r. URL:
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OmauM W3 TATH CTONNOB a(pPUKAHCKOH apXUTEKTYPhI
MOJIJIEpKaHUS MUpa U O€30MacCHOCTH SABJsieTcs Takke KoOHTHHEH-
TajbHasi CUCTEMAa PAaHHETO MpeayNnpeKIeHHs], YIIOJIHOMOYEHHAs B
corpynHudectse ¢ OOH, ee yupexaeHusIMHU, JPyTUMH MEXKIyHa-
POJIHBIMH MEXKIPABUTEIbCTBEHHBIMU OpPraHU3alUsIMHU, HAy4YHO-
WCCIIEIOBATEILCKUMH IIEHTPaMH, HAYYHBIMU YUPEKICHUSIMU W
HENPAaBUTEIbCTBEHHBIMU OpraHU3alUsMU MPEIOCTABIATh WH-
dopmarmio CoBeTy mmpa U 0€30MacHOCTH O KOH(DIUKTax, Mo-
TEHI[MAIBHO CIIOCOOHBIX MPEACTaBIATh YIpo3y MUpPY U Oe3omac-
Hoctn B Adpuxe’’.

Hcnonp3yss nHOpMALIMIO U3 OTKPHITBIX HUCTOYHUKOB U
dbopmupys oTu€Thl Ha 0a3ze mporpamMMHOro oOecredeHus, aaar-
THUPOBAHHOTO 10 EBpONENCKYI0 CUCTEMY paHHETO MPEeayHpex-
nenusi, KoOHTHHEHTaNbHAs CHUCTEMa PaHHEro MPEXyHpPexKICHUS,
BBISIBJISIET KOH(PHUKTOOMACHbIE PErHoHbl A(QPUKAHCKOTO KOHTHU-
HEHTa, CBEACHHUS O KOTOPBIX mocie mepeaadn CoBeTy Mupa u
0€30MacHOCTH U MPHUHATHS UM COOTBETCTBYIOIIETO PELICHMUS], SB-
JISFOTCS. OCHOBHBIM OPUEHTHPOM JUIS Pa3BEPTHIBaHUS AQpUKaH-
CKHX CHJI IOCTOSHHOM TOTOBHOCTH ' .

B mensx mogmepkaHusi MEXIYHApOTHOTO MHpa U 0e30-
MacHOCTH Ha A(QpUKAHCKOM KOHTHHEHTE OblIH co3maHbl Adpu-
KaHCKHE CWJIbI MOCTOSIHHOW TOTOBHOCTH, MPEICTABIISIFOIINE CO-
00l MexayHapoAHble adpUKAHCKUE KOHTHHEHTAJIbHBIE BOOPY-
JKEHHBIC CWJIBI, B COCTaB KOTOPBIX BXOJAST KaK BOCHHBIC, TaK U
MOJIMIENHCKHE U TPaKJAaHCKUE CUJIbl aQpPUKAHCKUX TOCYJapCTB,

http://www.mid.rt/BDOMP/brp_4.nsf/sps/4F4522981006F80344257ADE004
001C5 (mata obpamenus: 11.08.2013).

" Smith C.N. Anticipating African conflicts: a capability assessment of the
African Union and its continental early warning system. VDM Verlag. Univer-
sity of Oslo. 2005. P. 25.

4 Wane El-G., Mwaura C., Hailu S., Kopfmiiller S., Bond D., Engel U., Por-
to J.G., The Continental Early Warning System: methodology and approach //
Engel and Gomes Porto (eds.). Africa’s new Peace and Security Architecture.
2010. P. 109.
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JICUCTBYIOIINE MO PYKOBOJCTBOM ACP, OYHKIIMOHUPOBAHUE
AdpuKkaHCKHX CHUJT TOCTOSTHHOM TOTOBHOCTH OCHOBAHO Ha PETHO-
HAJIbHOM JiefieHUN AQpPUKaHCKOTO KOHTUHEHTA.

HeobOxogumo 0co00 oTMeTuTh, uto 27 Mas 2013 r. riaBsl
rocynapctB — wieHoB AC Ha mpoxojsiieM B Apauc-Abede cam-
MUTE OpraHU3aIUH MPUHSIIA PEIICHHE O CO3/IaHUU HOBOU CTPYK-
Typbl — AQpUKaHCKHUX CHJI HEMEUICHHOTO pearupoBaHusl B LEIX
WX pa3BepThIBAHUSA B OTBET HA KPHU3UCHBIC CUTyallMd B paMKax
AdpukaHCKOl pernoHaJIBHOW apXUTEKTYpPhl MHUpa W O€30MacHO-
ctu'®

Bmecre ¢ TeM cienyer yuuThiBaTh U TOT ()aKT, 4TO BO-
IPOC O BOGHHOM BMEMIATEILCTBE MOXKET OBITh PEIIEH HCKITIOYU-
TEJIbHO B CTpOrom cooTBeTcTBUU ¢ YcraBom OOH u pemenuem
e€ Cosera be3omacHocTH, B NPOTUBHOM CiIy4yae Takoe BMeEIla-
TEIBbCTBO OYJET SIBIATHCS HEMTPABOMEPHBIM.

HeobxomuMo Takke oOpaTHTh BHHUMaHHWE Ha TO OOCTOS-
TEJbCTBO, 4TO B MapTe 2005 r. Ha 7 caMMHTE IJ1aB TOCYIapCTB U
NPaBUTENBCTB AQPUKAHCKOTO CO103a, OBLIT 0100pEeH JOKIal, TOo-
JYYUBIINA Ha3BaHUE «I3YJIBUHUKUCKOTO KOHceHcyca»”, PSIMO
3aKpENUBLINN MOJOXKEHHE O TOM, 4uTO, mockoidbky ['A OOH u
Cb OOH 3auactyto naneku OT MeCT KOH(IMKTOB M, BO3MOXHO,
HE B COCTOSIHUU UMETh JOCTATOYHOE MPEJICTABIICHUE O XapaKTepe
U pa3BUTHH KOH(QIMKTHBIX CUTYyalMi, KpaiiHe Ba)kKHO, YTOOBI pe-
THOHAJIbHBIC OPraHU3allid, HAXOJSMIIHecs BOIW3H KOH(IUKTOB,
ObUIM HaJleJIeHbl NMPaBOM IMPUHUMATh MEPhl B 3TOM OTHOILEHUHU.

"> Cm.: Burgess S. The African Standby Force, Subregional Commands, and
African Militaries. U.S. Air War College. 2010. P. 1.

'® AUC Chairperson Nkosazana Dlamini Zuma. Report of the Chairperson of
the Commission on the Operationalization of the Rapid Deployment Capability
of the African Standby Force and the establishment of an “African Capacity
for Immediate Response to Crises. AU Docs. Addis Ababa, Ethiopia. 2013.

7 The Common African Position on the Proposed Reform of the United Na-
tions: “The Ezulwini Consensus”, Executive Council, 7th Extraordinary Ses-
sion, 7-8 March 2005, Addis Ababa, Ethiopia, Ext/EX.CL/2 (VII). 2005.
AU Doc.
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AdpHKaHCKHI COI03 COTJIACEH C prrmoﬁlg, YTO BMEUIATEIHCTBO
PErMOHANIbHBIX OpPraHU3AlMil JOJKHO OCYIIECTBIATHCS C CaHK-
uun Cosera bezomacHoctu OOH; mpu 3TOM B OmpenesieHHbIX
CUTYaIUsAX, TAKOE MMPABO MOXKET OBITh MPEIOCTABICHO OpraHu3a-
UM «TOCT(PAKTyM» B 0OCTOSTENIbCTBAaX, TPEOYIOMUX MPUHATHS
CPOYHBIX MeEp.

VYupenurenbHbiii akT AQPUKAHCKOTO COI03a M D3YJIBH-
HUNCKUN KOHCEHCYC SIBIISIIOTCS OCHOBOM JUIS MOAACPKAHUSA MEXK-
JTyHApOJHOTO MUpa U Oe3omacHocTH B Adpuke, oTpaxkas Mpu-
Bep)KeHHOCTh AdpukaHckoro Coro3a 3alure rpakIaHCKOTO Ha-
CEJICHUS OT CEepPhE3HBIX MPECTYIUICHUH, BBI3BIBAIOIINUX 03a004€H-
HOCTb BCETO MEXYHAPOIAHOTO COOOILECTBA.

" B nanHOM ciyuae peus uaér o [pymine BBICOKOrO YPOBHS O YIpo3aM, Bbi-
30BaM U TepeMeHaM, IO ATU0W KOTOpOoi ObLT MPHUHAT Aokiaj «boiee 6e30-
MAaCHBIA MHp: Hala o01as OTBETCTBEHHOCTH». A/59/565 ot 02 nexabps 2004.
URL: http://www.un.org/russian/secureworld/a59-565.pdf (nara oOpamieHus:
03.12.2012).
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OBECINEYEHUE OCHOBHbIX COLUUAJIbHBIX NMPAB
YEJIOBEKA A®OPUKAHCKOW OBLLEPEIMOHAIBLHOWU
NMPABO3ALLUTHOU CUCTEMOU

Pyuka Onez Anamonveguu,

couckamens Kagpeopvl MeHCOYHaAPOOHO20 Npasa
ropuduyeckozo paxyibmema

Poccuiickoeo ynusepcumema opyacowvt Hapooos
117198, Poccus, Mocksa, yr. Muxnyxo-Maxknas, 0. 6

K uuciy conmanbHO-3KOHOMHYECKHX IpaB, 3aKpeIlieH-
HBIX B A(pHUKaHCKON XapTUU MpaB uyeioBeka U HapoaoB 1981 r.
(manee — Adpukanckas xaprus 1981 1.)', otHOCSTCS MpaBo Ha
COOCTBEHHOCTbD, IPaBO Ha PabOTy, MPaBO Ha 3/I0POBHE, MPABO HA
obpaszoBanue. AdpukaHCKkas KOMUCCHUS TIO TIpaBaM YeJIOBEKa H
HaponoB (nanee — AdpuKaHCKas KOMHUCCHS) B CBOCH MpakTHue-
CKOHM JeSTEeTbHOCTH K JTaHHOM KaTeropuu MpaB OTHOCHUT TaK¥Ke
MPaBO Ha KHIIUIIE U MIPABO HA MMUTAHKE, IPSMO HE 3aKPEIICHHBIE
B Adpukanckoit xaptuu 1981 r. B nanpHeiimemM Hamr ananu3 Oy-
JIeT MOCBAIIEH, IPEX/Ie BCEr0, UMEHHO 3THM IIPABaM.

B ct. 14 Adpukanckoit xaptuu 1981 r. «rapantupyercs
paBoO Ha COOCTBEHHOCTHY. M XOTS JaHHOE MPaBO SBIAETCS OJ-
HUM M3 TEPBBIX MpaB uYeJIOBEKa W MPU3HAETCS OCHOBOIIOJIAralo-
MM, TIPUMEHUMOCTD JTaHHOTO TpaBa B apPUKAHCKUX YCIOBHSIX
BbI3bIBaJIa COMHEHUS M3-3a SKOOBI UMEIONIEHCS CBA3HM ATOrO Mpa-
Ba C JTUYHBIMU UMYIIECTBEHHBIMU MMPUBUIICTUSMU, CBSI3aHHBIMU C
KOJIOHUAJIbHBIM U HEOKOJOHMAJIBHBIM MPONLIbIM a(pUKaHCKUX
roCyJIapCTB, 3allyTAaHHOCTBIO UMYIIECTBEHHBIX OTHOIICHHM, BBI-
3BAaHHOM peanu3amnueil 3eMeabHON peOopMbl M MOTyYECHUEM 3e-
MEJIBHBIX HAJeNIOB OCHEHIINMU CIOSIMHU appUKaHCKOTO Hacele-

' Human Rights Law Journal. 1990. Vol. 11. Ne 3-4.
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HUS B YCJIOBMSIX HE3aBUCUMOCTH, a TaK)K€ TPaJWLHUOHHBIM IIO-
PSAIKOM HACJICIOBAHMS 3¢MJTH B a(ypPUKAHCKHX 0OIeCTBAX .

['maBHOW TpOOIEMON Cpenu TEePEUNCICHHBIX SIBISETCS
HEJ0CTaTOYHAs MPOPAOOTAHHOCTH MPUHIIUIIOB, KOTOPBIE JOJKHBI
JIeKaTh B OCHOBE OCYIIECTBJIICHHS 3€MENIbHON peopMBbl U Mepe-
pacnpenenenus 3emid. IIposicHeHHI0 JaHHOrO BOIpoca MeNIaeT
HaJU4he OTOBOPKH, cojepikamencs B cT. 14 AdpukaHckoit xap-
tun 1981 1., B KOTOpOM J0NyCcKaeTcsi OTMEHA rapaHTUH MpaBa Ha
COOCTBEHHOCTH «B CITy4ae OOIIECTBEHHONW HEOOXOIUMOCTH WUJIU B
MHTEpecax BCero o0IIecTBa U COTIACHO MOJI0KEHUSM COOTBETCT-
BYIOIIMX 3aKOHOB». [lo oOlLleHKE HHUIrepuiicKOro Yy4YeHOro-
npaBoBena Yuan OauHKally, TaHHOE TMOJIOKEHUE SIBIIETCS «ca-
MOW CEpbE3HOM OTOBOPKOM B XapTUH, UMEIOIIECH JalIeKO UAYIINE
MocaeACcTBUsA». Hanmnurne naHHOM OrOBOPKH, MO MHEHHUIO YYEHO-
ro, MO3BOJISIET TOCYAAapCTBY HapyllaTh MMYLIECTBEHHbIE IpaBa
rpaxaaH 0e3 HaJJIekallero yBeJIOMICHUS U KOMIIEHCAIlUU U 0e3
npaBa 06KaNoBaTh AHCTBUS TOCYIaPCTBA B CY/IE .

B KOHTEKCTE CKa3aHHOIO YPE3BBIYAaHO BAKHOU SBISETCSA
no3utiusi AQpUKaHCKOW KOMHUCCHH, TI0 MHEHHIO KOTOPOU ITOJIH-
THKa TOCYJapCTBa B 00JIACTH peau3alii 3eMeIbHOI peopMbl U
3€MEJIbHOE 3aKOHOJATENBCTBO FOCYJAapCTB HE MOTYT paccMaTpH-
BaTbCsl B KQUECTBE 3aKOHHBIX B TOM CIIy4ae, €CJIM OHU HE COOT-
BETCTBYIOT MEXAYHAapOJHBIM HOpMaM B 00JaCTH IPaB YesIOBEKa.
B cBs3u ¢ 3TuM AdpuKaHCKasi KOMUCCHSI TOJKYET COJEpKaIUecs
B Adpukanckoi xaptuu 1981 r. oroBOpKH 0Y€Hb OTPaHUYEHHO, &
MMEHHO: UMEIOIIHNECS B HAIMOHAJIbHBIX 3aKOHOAATENIbHBIX aKTaX
OTpaHUYEHUS MOTYT OBbITh NMPU3HAHBI JEHCTBYIOIIMMHU JIMIIL B
TOM CJIy4ae, €CJId OHM HOCAT MPOMOPIUOHAIBHBIA XapaKTep, He-

* Cm.: Oloka-Onyango J. Beyond the rhetoric: Reinvigorating the struggle for
economic, social and cultural rights in Africa // California Western Interna-
tional Law Journal. 1995. Vol. 26. P. 1-71.

3 Cm.: Odinkalu C.A. Implementing economic, social and cultural rights under
the African Charter on Human and Peoples’ Rights // Evans M., Murray R.
(eds.) The African Charter on Human and Peoples’ Rights: The system in prac-
tice, 1986-2000. Cambridge: Cambridge University Press, 2002. P. 191.
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00XOAMMBI U TIPUEMJIEMBI B IEMOKPATHYECKOM OOIIECTBE, a TaK-
)K€ HE MPOTUBOPEYAT KOHCTUTYIMOHHBIM M MEKIYHapPOIHBIM
TPaBOBBIM HOpMaM'. TIPHMEHSIS 9TOT MOXO/ IPH PACCMOTPEHHUH
nena Media Rights Agenda & Others v. Nigeria, Adpukanckas
KOMFCCHUSI TTOCTAaHOBHJIA, YTO TPHUHSITHIC BOCHHBIM NPABUTEIbCT-
BOoM Hurepuu pemieHus, CaHKIIMOHUPOBABIINE 3aKPHITHE pelaK-
U ABYX HUTEPUHCKUX TIEPUOJUUECKUX JKYPHAIOB U KOH(HUCKA-
[UIO0 THPaXXa dTUX KYPHAIOB, MPEICTABISUIM COOON HapyIICHUE
mpaB COOCTBEHHOCTH .

Adpukanckass KOMUCCHSI TIPU PACCMOTPEHUM JEN BBIJC-
JIIa Ps IPU3HAKOB, MPHUCYIIUX MPAaBY COOCTBEHHOCTH: «IIPABO
4eI0BEKa MMeTh CBOOOIHBI JOCTYI K CBOCH COOCTBEHHOCTHN»';
mpaBo oOnamaTeneil CoOCTBEHHOCTH «Ha O€CTpensTCTBEHHOE
BIIQJICHUE, WCIOJIBh30BAaHUE W YMPaBICHHE CBOEH COOCTBEHHO-
cteon . Tlo e MHeHH0, KOH(HCKALHS COGCTBEHHOCTH, YKCIIPO-
MpHALNS WIH YHUYTOKEHUE 3€MJIM U JIOMOB PAaBHOCHIIBLHO Hapy-
IICHUIO TpaBa Ha COOCTBEHHOCTh; OOBICK B MPHHAJICKAIINX Ya-
CTHOMY JTUIy TIOMEUICHHSIX WM 3aXBaT €ro COOCTBEHHOCTH 0e3
NpeIbSBICHHS TIOCTAHOBIICHUS CyJla SBJSICTCS HApyIICHUEM TIpa-
Ba COGCTBEHHOCTH.

AdpukaHCcKass KOMHUCCHS CYHTAET, YTO Ha TOCYIapCTBO
BO3JIaraeTcsi 00S3aHHOCTh MPUHUMATH BCE HEOOXOAMMBIE MEpPHI
JUIS 3allUTHl TpaBa Ha cOoOCTBEeHHOCTh. [lo pesymbratam pac-
CMOTpeHusi nena Agpuxanckas accoyuayus Manaeu u Opyeue
npomug npasumenvcmea Maspumanuu, B KOTOpOM (HUTYypUpOBa-
JIM KaJIO0OBI UCTIIOB HA TO, YTO UX COOCTBEHHOCTH ObLIa pa3rpad-
JICHa U BIIOCIIEICTBUH SKCIIPOIIPHHUPOBaHa, AQpUKaHCKasT KOMHC-

* Cm.: Amnesty International & Others v. Sudan. Communications 48/90,
50/91, 52/91, (2002) AHRLR 297 (ACHPR 1999). Paras. 79-80.

> Cm.: Media Rights Agenda & Others v. Nigeria (2000) AHRLR 200
(ACHPR 1998). Para. 77.

% Tam xe. Para. 77.

7 Cm.: Huri-Laws v. Nigeria Communication 225/98, (2000) AHRLR 273
(ACHPR 2000). Para. 52.

¥ Tam xe. Paras. 52-53.

123



cusl 3aKitoumia, 4yTo MaBpHUTaHUS HECeT OTBETCTBEHHOCTH IO
oOecreyeHnI0 MpaBa Ha COOCTBEHHOCTb, B YACTHOCTH ITyTEM
MIPOBEJICHUS HAJUJIEKAIIETO paccieOBaHMsI 0OCTOSTENbCTB Jelia
B OTHONICHWH HApYIIUTENEH NaHHOTO MpaBa U MX MpecleaoBa-
HUIO B CyJIeOHOM nop;m1<e9.

OTHOCUTENBHO TIpaBa Ha TPy CIEAyeT MPOLUTHUPOBATH
nosioxeHue cT. 15 Adpukanckoi xaptun 1981 r.: «Kaxasiii ye-
JIOBEK MMEET IMPaBO Ha TPy B CIPABEMIUBBIX U YJIOBICTBOPH-
TEJbHBIX YCIOBUIX U MOJIy4YaTh PaBHYIO IJIATY 3a PaBHBIA TPY».
CrieruanucTbl COMHEBAIOTCS B TOM, O0S3aHO JIM TOCYIapCTBO,
COTJIaCHO JAHHOM CTaTbe, MPEIOCTaBISAThH CBOMM IpajkJaHaMm pa-
6oty'’. COMHEHHS BO3HUKAIOT HECMOTPS Ha TOT (hakT, 4To Ad)-
pUKaHCKasg KoMmuccus TpeOyeT oT adpHKaHCKUX TOCYIapCTB He
TOJILKO 00eCTeYnBaTh 3aLIUTY U COOJIIOJICHUE JAaHHOTO MpaBa, HO
TaKk)Ke U CIOCOOCTBOBATH €ro peaju3aluy Ha NpakTtuke. B nene
Ilanyns (om umenu Masy) npomuse Kamepyna AdpuxaHckas Ko-
MUCCHS TIpU3HAaa NpaBUTENbCTBO KaMepyHa BUHOBHBIM B Hapy-
[ICHUH TIpaBa Ha TPYA B CBSI3U C TE€M, UTO CYJbE, IPUTOBOPEHHO-
My pElIeHHEM BOCHHOTO TpuOyHasia K TIOPEMHOMY 3aKIIOYEHHUIO
U BIIOCJIEICTBUM AMHHCTUPOBAHHOMY B COOTBETCTBHU C 3aKOHOM
00 aMHHCTHH, ObLIO OTKA3aHO B BOCCTAHOBJICHHH B IpaBax . B
nene Agpuxanckas accoyuayus Manasu u opyzue npomus npa-
sumenvcmea Maspumanuu AQpukaHCcKas KOMHUCCHS OTMETHIIA,
YTO OCYIIECTBIICHUE MpaBa Ha TPyA HEOOX0IUMO sl obecrede-
HUS CYLECTBOBAHHUS, TOCTOMHOrO 4esioBeuecKor auyHocTh. Co-
OTBETCTBEHHO, 10 MHEHHUIO AQPHUKAHCKON KOMHUCCHU, HEMOTyde-
HUE paOOTHUKOM IUIAThl 32 CBOM TpPYJ SBIISETCS HapylIeHUEM
mpaBa Ha yBa)XKCHHUE YEIOBEYECKOW JIMYHOCTH U MOXKET OBITh

? Cm.: Malawi African Association & Others v. Mauritania // Communications
54/91, 61/91, 98/93, 164-196/97, 210/98, (2000) AHRLR 149 (ACHPR 2000),
(“Mauritanian Case”). Paras. 119-120.

' Cm.: Umozurike U. The African Charter on Human and Peoples’ Rights //
The Hague: Martinus Nijhoff Publishers, 1997. P. 46.

"' Cm.: Pagnoulle (On behalf of Mazou) v. Cameroon // Communication 39/90,
(2000) AHRLR 57 (ACHPR 1997). Para. 29.
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MPUPABHEHO K PabOBIAEIbYECKON MPAKTUKE CO CTOPOHBI pado-
Tozarels -. B CBSI3U ¢ 9TUM clieyeT oOpaTUTh BHUMAHHE HA Tpe-
O0oBaHus A(QPUKAHCKON KOMHUCCHU K TOCYJapCTBaM, HaIEAIINe
3akperieHrne B OCHOBHBIX IMOJIOKEHUSX IO TMPEIOCTABICHUIO T1e-
PHUOIMYECKUX HAIMOHAIBHBIX JOKJIaJ0B (ObUTH pa3paboTaHbI
Adpuxanckoit komuccueir B 1989 r., B 1998 r. OGbina mpunsaTta
HOBas pelakius). DTU TpeOOBaHUS KacarTCs COOOIIEHUS TOCY-
JApCTBaMH O 3aKOHOAATEIBHBIX U aJMHHHCTPATHBHBIX Mepax, O
KOJUIEKTUBHBIX TPYJIOBBIX JOTOBOPAX, PEUICHUSIX CYJ0B U JPYTUX
aKTOB, OTHOCAIIMXCS KaK K cepe 3almuThl IpaBa Ha TPYI, TaK U
K 00€CIEUeHHUI0 MPAKTHUECKOW pealn3alliu JaHHOTO TmpaBa. B
OCHOBHBIX TOJIOKEHHUSX TAKXKE COJEPKUTCS TPEOOBaHUE K TOCY-
JapCcTBaM MPEJOCTaBIATh OTUETHOCTDh 10 pealn3alMy MpaB, KO-
TOpbIE MOKHO paccMaTpUBaTh KAk MpaBa, CMEXHBIE C TIPABOM Ha
TPy, HO KOTOpbIe HE MpPU3HAHBI MPSIMBIM 00pazoM B AQpukaH-
ckoi xaptun 1981 r.” B wactHoctn, or rocynapctB Tpedyercs
BKJIIOYATh B OTYETHOCTh MaTepuaibl, CBA3aHHbBIE C peanu3anueit
mpaB, KacalwImuxcs 00eCleYeHus] PaBHBIX BO3MOXHOCTEU st
MIPOJBMKEHUSI TIO CIIy’0€ M KapbepHOI'0 pOCTa, MpaBa Ha OTHBIX,
JIOCYT, Ha OTpaHUYCeHHE pabouell HeJenu U oruiaTy paboThl B BbI-
XOJIHBIE U TIPa3AHUYHbBIE JHH, ITpaBa MPOQPCOI030B U Ip.

W3 Bcero BhIlIeCKa3aHHOTO MOKHO CENATh BEIBOJ O TOM,
yTo AdpuUKaHCKas KOMHUCCHS paccMaTpUBAaeT MpaBO Ha TPYI B
BEeChMa IIMPOKOM KOHTEKCTE, OXBAThIBAsl IPYTHE CMEKHBIC, CBSI-
3aHHBIE C TPYJOM IIpaBa.

[IpaBo denoBeka Ha 3J0pPOBbE HAINLIO 3aKPETUICHUE B CT.
16 Adpukanckoit xaptuu 1981 r. B cneayromieit GopmMyIupoBKe:
«KQKJBI 4YEJIOBEK MMEET IPaBO Ha MAKCHUMAaJIbHO BO3MOYHBIN
YpOBEHb (PU3MUECKOr0 U MCUXUYECKOT0 310pOoBbs». J[aHHOE mo-

12 Cm.: Malawi African Association & Others v. Mauritania / Communica-
tions 54/91, 61/91, 98/93, 164-196/97, 210/98, (2000) AHRLR 149 (ACHPR
2000), (“Mauritanian Case”). Para. 135.

" Texer OCHOBHBIX MONOKEHHI MO MPEIOCTABICHHIO TEPHOIMYECKHX HAIHO-
HanbHbIX OkIanoB cM.: Heyns C. (ed.) Human rights law in Africa series.
Vol. 1. Leiden: Martinus Nijhoff Publishers, 2004. P. 507-524.
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JIOKEHHE, IO MHEHUIO CIELMAIMCTOB, 03HAYaeT, YTO 370POBbE
YeJIOBEeKa 3aBUCUT OT MHOTHX (paKTOPOB, BKJIIOUYAs Takue (axTo-
pbl, KaK YCJIOBUS XHM3HM U COLUAIBHO-)KOHOMHUYECKUE YCIIO-
BHst .

IIpaBo Ha 370pOBbE B TOM BHJE, B KAKOM OHO C(HOpMYJIH-
poBaHo B Ac¢puxanckoit xaptuu 1981 r., BKioyaer B ce0si Kak
[IPaBO Ha MOJY4YEHHUE MEIUIMHCKOTO OOCIyXHBaHUA, TaK U Ipa-
BO Ha JXU3Hb B YCIOBHAX, 00ECIEUMBAIOIINX HOpPMAaJIbHOE CO-
CTOSIHUE 370pOBbsi. VIMEHHO B TakOM KOHTEKCTE MOHMMAETCs
aHaymoruyHas cT. 12 MexayHapoaHOro makra o0 SKOHOMHYe-
CKHUX, COLIMAJbHBIX U KYJbTYPHBIX IIPAaBax, 4TO OTPAXKEHO B 3a-
medanun obuero nopsaka Ne 14 Komurera OOH no skoHOMHue-
CKUM, COLMAJIBHBIM M KyJbTYPHBIM IpaBaM. YTO KacaeTcs KOH-
KPETHBIX Mep, TO COrIacHo M. 2 cT. 16 AdpukaHcKoil XapTHH
1981 r. rocymapcTBa-y4acTHHUKHA TPUHUMAIOT «HEOOXOIMMBIC
MEpBI IS 3alIUThl CBOMX HApOJOB U 00ECIIEYUBAIOT MPEIOCTAB-
JIEHHE UM MEIUIMHCKON oMol B ciyyae Oone3Hu». B nene
Ilypoxum u Myp npomug I'ambuu AdpuxkaHckas KOMUCCHUS BbI-
HEcJla PelleHne, COrJIaCHO KOTOpOMY IIPAaBO Ha 370POBbE BKIIIO-
4aeT B ce0s «IpaBo Ha MOJH30BAaHUE MEAULIMHCKUMHU JICUEOHBIMU
3aBEJICHUsAMH, NIOJTyuyeHHEe AOCTyIa K JeKapcTBaM U yciayram 0e3
KaKOH-THO0 AUCKpUMEHALHI» ~. COrnacHo crathe 16 Adpuxan-
ckoi xaptuu 1981 r. rocynapcTBaMu JOHKHBI OBITH 00ECIICUEHBI
YCIIOBHSI, CIIOCOOCTBYIOIIME JTOCTHKEHHUIO HAJJICKAIIETO YPOBHS
3I0pOBBs, KaK Ha TO OBUIO yKa3aHO B pemieHuH AQPUKaHCKOMN
KOMHCCHH TI0 «3aUPCKOMY Aeny». A¢pHUKaHCKas KOMHCCHUS TO-
CTaHOBHWJIA, YTO HECIOCOOHOCTH MPABHUTENIbCTBA 3ampa obOecre-
YUTh HACEJICHHWE OCHOBHBIMU YKM3HEHHO-HEOOXOAWMBIMHU YCIIO-
BUSIMH, KaK TO: NUThEBOW BOMOMH, 3JIEKTPUYECTBOM, a TaKXKe He-

'* Cm.: Chirwa D.M. The right to health in international law: Its implications
for the obligations of state and non-state actors in ensuring access to essential
medicine // South African Journal on Human Rights. 2003. Vol. 19. No 4.
P. 541-566.

' Cm.: UN Doc. E/C.12/2000/4 (2000). Para. 80.
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XBaTKa MEMKAMEHTOB PAaBHOCWJIbHBI HAPYIIECHUIO IIPAaBa Y€IOBE-
Ka Ha 370pOBbe . AHAIOTMYHBIM OOPA30M, MPH PACCMOTPEHHH
UCKa K MpaBUTENbCTBY MaBputranun AdQpukaHcKash KOMHUCCHS
3aKJII0YNIa, YTO IPAaBUTEILCTBO MaBpUTaHUU HECET OTBETCTBEH-
HOCTb 32 HapyllIeHHE MpaBa Ha 30POBbE M0 MPUUYMHE HECTIOCO0-
HOCTH 00ECHeuuTh HACeNCHHE CTPaHbl JOCTATOYHBIM O0BEMOM
KU3HEHHO BAXKHBIX NPOAYKTOB MUTAHMS, YAOBIETBOPUTEIbHBIMHU
CaHUTAPHO-TUTUEHUYECKUMHU YCJIOBUSIMU TMPOXXKUBAHUS, & TAKXKE
¥3-32 OTKA3a BBIIATH OJIEsUIa 3aKIIOUCHHBIM .

Kak B nene o ucky kK npaBuUTeNbCTBY MaBpUTaHUH, TaK U
[0 MCKY K IIPaBUTEILCTBY 3aupa, AQpukaHcKas KOMUCCHSI BbIHE-
Clla pelieHHs] 0 HapyLICHUU MO3UTHUBHBIX 0053aTENbCTB IO pea-
JU3alKK TpaBa Ha 3710poBbe. OnmHako AdpuKaHCKas KOMHCCHS
ocTaBmiia 0e3 OTBETa BOIPOC O KPUTEPHSX, 10 KOTOPHIM MOKHO
OBLJIO OBI CyIUTHh O TOM, HAPYIIWJIO JIK TOCYAapCTBO CBOM 00s13a-
TeNbCTBA. BO3MOXKHO, Takoi mo3uiuu AQpUKaHCKON KOMHCCUU
€CThb CBOE OOBSCHEHHE: TOCYJIapCcTBa HE OCHApHUBaJi MOJaHHbIE
MPOTUB HUX UCKU. APpUKAHCKAsT KOMHUCCHS OTIIEIHHO BBIJIEIHIIA
npobiemMy obecriedeHus: mpaBa Ha 3JJ0pOBbE B YCIOBHUSIX TIOPEM-
HOro 3aKyoueHms . 110 MHEHHIO A¢pHuKaHCKOH KOMHCCHUH, B
CIy4Yae €CJIM COCTOSHHE 3JI0POBbSl 3AKIHOYEHHOTO YXYAIIAETCS
WM HAXOIUTCS IOJ yIpO30H, U €My OTKa3aHO B MEIULIMHCKOM
MIOMOIIA ¥ KOHCYJIbTallUH Bpadeil, TO NMEET MECTO HApYIICHHE
CO CTOPOHBI TOCYJJAPCTBA CBOMX 00S3aTENBCTB MO 00ECIICYCHHUIO
MpaBa 4eJoBeKa Ha 3,[[0p0BBCl9. B nene Ilyxopum u Myp npomueé
T'ambuu Adpukanckas KOMUCCHs TIOCTAaHOBHJIA, YTO MIPABUTEIb-
cTBO ['amOuM HeceT BCIO MOJIHOTY OTBETCTBEHHOCTH 3a Hapyllle-
HUE, IOMHUMO BCErO MPOYEro, IpaBa Ha 3JJOPOBBE U3-3a OTKAa3a OT
BHECEHUS! HEOOXOIMMBIX M3MEHEHHMH B yCTapeBLINE HOPMBI 3a-

' Cm.: UN Doc. E/C.12/2000/4 (2000). Para. 47.

' Tam sxe. Para. 122.

'8 Cwm.: International Pen & Others (on behalf of Saro-Wiwa) v. Nigeria /
Communications 137/94, 139/94, 154/96 & 161/97, (2000) AHRLR 212
(ACHPR 1998) (“Saro-Wiwa Case”). Para. 112.

" Tam sxe. Para. 122.

127



KOHAa O IMPHUHYAUTEIBbHOM JIEYEHUU JTyIIEBHOOOJIBHBIX, BCIEACT-
BUE YEro He ObLIM peaqn30BaHbl COOTBETCTBYIOUIME MPOTPAMMBbI
U He OBbLIN BbIJIEIIEHBl HEOOXOIMMBIE CPEJICTBA ISl JICYEHUS JIUILL
C IICHXUYECKHUMH PACCTPOACTBAMK

Cormacno 1. 1 cT. 17 Adpuxanckoit xaptuu 1981 r. «ka-
Kbl 4eJIOBEK MMeeT mpaBo Ha oOpa3oBaHue». CorimacHo 3ToH
K€ CTaThe KaKIbld YEIIOBEK MOXKET CBOOOAHO NMPHHMMATh yua-
CTHE B KyJIbTYpHOH *H3HH cBoero obmiectsa. B cr. 17 takxe 3a-
KpeIyieHa OOs3aHHOCTh TOCYAApCTBAa IO DPA3BUTHIO U OXpaHe
NPU3HAHHBIX OOLIECTBOM MOPAIbHBIX M TPAJUIMOHHBIX LEHHO-
creii. B otimune or MexayHapoaHOro makta o0 SKOHOMHUYE-
CKHUX, COLIMANBHBIX U KYJIbTYPHBIX IpaBax B AQpUKaHCKON xap-
tin 1981 1. mpaBo Ha oOpaszoBaHue CHOPMYITUPOBAHO CTOJIH Jia-
KOHMYHO, YTO HE COBCEM IOHATHO, YTO € OHO B PEallbHOCTH
noapasymeBaeT. B yacTHOCTH, BO3HMKAET BOIIPOC: MOJpa3yMeBa-
er ym cT. 17 Adpuxanckoir xaptuu 1981 1. 00s3aHHOCTH TOCY-
JlapCTBa BBOJUTH BceoOInee OecriaTHOE HadajdbHOE 00pa3oBa-
Hue?

B OCHOBHBIX MOJIOKEHUAX O NEPUOJUYECKUX HALMOHAIb-
HBIX JTOKJIQJax JIOMyCKaeTcs IMPOKOe TOJKOBaHME IpaBa Ha 00-
pazoBanue. OT rocymapctB TpeOyeTcsi MpeIOoCTaBIsATh MOIPO0-
HbIE CBEJICHHS O MPHUHATBHIX B 3TOM 00JACTH Mepax, B TOM YHCIE
[0 peaau3aly IporpaMM BBEICHHs 0053aTeNbHOT0 OeCIIaTHO-
ro HavaJbHOTO O0pa3oBaHMs, O IIArax, HaIpaBJICHHBIX Ha oOec-
NIEYEHUE JIOCTYMHOCTU CPEJHEr0 U CIELUAIBHOTO U BBICLIETO
o0pa3oBaHus, a TaKKe MPOrpaMM MO JHUKBHIAIMH Oe3rpamMOTHO-
CTH CpEeH B3POCIOro HaceneHus . AQpHKaHCKas KOMHUCCHS T10-
CTOSIHHO MOYEPKUBALT, YTO 00pa30BaHUE JOIKHO OBITH AOCTYII-
HO Ul YA3BUMBIX I'DYIIT HAceJIeHMs, KaK TO: >KEHIIHWHBI, JETH,

% Cm.: International Pen & Others (on behalf of Saro-Wiwa) v. Nigeria //
Communications 137/94, 139/94, 154/96 & 161/97, (2000) AHRLR 212
(ACHPR 1998) (“Saro-Wiwa Case”). Paras. 79-85.

I Tam xe. Paras. 11, 46-57.
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O€KEeHIIbl, MEepPEMEIECHHBIE JIULA, EPTBBI BOOPY>KEHHBIX KOH-
kOB 1 ap.

B nenme mo ucky Kk mpaBUTENbCTBY 3ampa AdpuKaHcKas
KOMHCCHSI BBIHECJIA PEIIEHHE O TOM, YTO HECHOCOOHOCTH TOCy-
JapcTBa 00ECHeUnTh JOCTYII JItoJIel K 00pa30BaTEIbHBIM yUpexK-
JCHUSAM MOXKET OBITh NMPHpPABHEHA K HAPYIICHUIO MpaBa Ha o0pa-
30BaHHe. AdpuKaHCKas KOMUCCHS TOCTAaHOBHJIA, YTO 3aup Ha-
PYILIWI 3TO MPaBO, TMOCKOJBKY B CTpaHe Ha JBa rojaa ObUIH 3a-
KPBITbI YHUBEPCHUTETHI M CpelHHe o0Opa3oBaTelIbHbIE yupexkJe-
HUST

HecmoTtpss Ha TO 4utOo AdpuKaHCKas KOMHUCCHS BHecCa
OYEHb CYIIECTBEHHBIM BKJAJ B J€J0 MPU3HAHUS HEIEITUMOCTH
BCEX IpaB 4YeJIOBeKa, TEM HE MeHee OHa Oblia MOJBEPrHyTa Kpu-
TUKE 3a TO, YTO MPSAMO HE NPU3HAET HEKOTOPBIE U3 OCHOBOIOJA-
raloliux MpaB, TaKHe Kak MpaBO Ha cOLUalbHOE oOecredyeHue,
HOPMAJIbHBIC JKHIAIIHBIC YCIOBUS, OCTATOYHOE muTaHue . Ta-
Kasi KpUTHUKa HEe UMeeT 1oj coboi mouBy. B nene [Jenmp no 3a-
wume coyuanbHo-3KoHoMuyeckux npagé npomus Hueepuu Adpu-
KaHCKasi KOMUCCHS TMpHILIa K BbIBOAY, uTo Hurepus napymmia
MpaBO Ha XWJIbE U MHUTAHHE, HECMOTPS HA TO YTO ATHU IpaBa HE
ObLTu TIponricanbl B Adpukanckoi xaptum 1981 r. [To MmHEHHUIO
qyieHOB A(pUKaHCKONH KOMHCCHH, MPABO HA KHUIbE YXKE H3HA-
YaJbHO 3aJI0’KEHO B MIPaBe Ha COOCTBEHHOCTH U MpaBe Ha 3aLUTY
CEMbH, a TaKXe B MPaBe HA MAKCUMAJIbHO BO3MOKHBIN ypOBEHb
(DHU3HUECKOr0 M TCHXHYECKOr0 3710poBbs-". COOTBETCTBYIOMIAS
no3unus AQprukaHCKONW KOMHCCHH HaXOAUT OTPAKEHUE U B JIPY-
IUX Jiefax, 3aTparuBarolluX MpaBo Ha *KHU3Hb, [IPAaBO Ha MaKCH-

*2 Cm.: Resolution on Human and Peoples' Right Education (14™ Session, 1-10
December 1993). Para. 1 // Heyns C. (ed.) Human rights law in Africa series.
Vol. 1. Leiden: Martinus Nijhoff Publishers, 2004. P. 531-532.

2 Tam xe. Paras. 4, 48.

# Cm.: Oloka-Onyango J. Beyond the rhetoric: Reinvigorating the struggle for
economic, social and cultural rights in Africa // California Western Interna-
tional Law Journal. 1995. Vol. 26. P. 51.

* Tam sxe. P. 60.
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MaQJIBHO BO3MOXXHBIM YpOBEHb (HU3NYECKOTO U ICHUXUYECKOTO
3JI0pOBBS U IIPaBa Ha YKOHOMUYECKOE, COLIMATIBHOE U KyJIbTYPHOE
passutie™.

Crnenyer oTMETHTh, UYTO MO3HMLUS AQPUKAHCKON KOMHC-
CHM OTHOCHUTEJIBHO TOTO, YTO HEKOTOPBIE MPSAMO HE MPONUCAHHbIE
B A¢puxanckoit xaptuu 1981 r. mpaBa Bce ke B Hel mojpasyme-
BAIOTCs, OCHOBBIBAETCSl Ha 3amedanun ooOmiero mopsiaka Ne 4 Ko-
muteta OOH 1no 3KOHOMHYECKHM, COLUAIbHBIM U KYJIbTYPHBIM
npasam’ . HallOMHIM, 9TO OTHOCHTE/IBHO MPaBa HA HOPMAJIbHBIC
yCIIOBUs NTPOKMBaHusA, KOMUTET MOCTaHOBWII, YTO IIPaBO HA KPOB
HIMpE, YEM I0JIOKEHHE O IPaBe YEJIOBEKa UMETh KpBIILy HaJ Io-
70BOH. AdpHKaHCKass KOMUCCHS JOTOJHMIA, YTO 3TO MPaBO Ha-
IPaBJIEHO Ha 3allMTy «IIpaBa Ha aBTOHOMHOE, HE3aBUCHMOE CY-
IIIECTBOBAHUE YEJIOBEKA U €ro MPaBO XKUTh B MUPE, HE3aBUCUMO
OT TOT0, €CTh JIM IIPU 3TOM Yy Y€JIOBEKa KPbIIIA HaJ T'OJIOBOH WU
HeT». K 370l rpynme mpaB uenoBeka AdpHKaHCKass KOMUCCHS
OTHECJIa TaKXe MPaBO YeJIOBeKa He OBbITh M3THAHHBIM U3 CBOETO
JI0Ma, TO €CTh OBITh BHITHAHHBIM HA YJIHIy . B OTHOMmEHHHN mpa-
Ba Ha nuTaHue AQpHUKaHCKas KOMHCCUS CUUTAET, YTO 3TO IPaBO
OUYEHb TECHO CBS3aHO C PABOM Ha YEJIOBEYECKOE JTOCTOMHCTBO U
MO3TOMY SIBJISIETCSA OAHHMM M3 OCHOBHBIX IIPaB, JAIOIIMX BO3MOXK-
HOCTb I0JIb30BaThCSl BCEMM APYTMMH IpaBaMu uejoBeka. B pam-
Kax peaJii3allii 3TOro MpaBa Ha rocyAapcTBO Bo3jaraercst o0s-
3aHHOCTh OOecreunBaTh HAaceJIeHHWE MPOAYKTAaMH HHUTAaHUS, YTO
npearnonaraeT cCBOOOAHBIN 10CTYN HACEICHUS K IPUEMIIEMBIM I10
KauecTBY IpoAyKTaM nutaHus. CoriacHO 3TOMy IpaBy rocynap-
CTBY 3alpelIeHO0, U, KpOME TOro, OHO 005A3aHO NPENATCTBOBAThH
TPETbEW CTOPOHE YHUUTOXKATh MM 3arps3HATh UCTOUYHUKH IOJTY-

? Cm.: Oloka-Onyango J. Beyond the rhetoric: Reinvigorating the struggle for
economic, social and cultural rights in Africa // California Western Interna-
tional Law Journal. 1995. Vol. 26. P. 64.

2" Cm.: UN Doc. E/1992/23, annex 111 at 114 (1991). Para. 8(b).

* The Social and Economic Rights Action Centre and the Centre for Econom-
ic and Social Rights v. Nigeria / Communication 155/96 (“SERAC Case”),
Ref. ACHPR/COMM/A044/1. 27 May 2002. Para. 61.
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YeHUs1 NPOAYKTOB NUTaHUsA. OCHOBBIBasCh Ha 3TOH IO3UIUH,
AdpukaHckass KoMHUCCUsl B Jiene Llenmp no npumeHneHuro coyu-
ANbHO-9KOHOMUYECKUX npas u Llenmp 01 3KoHOMUYECKUX U co-
YUATbHBIX NPpae npomus npasumenvbcmea Hueepuu mocTaHOBUIA,
YTO, Pa3pyILUMB JOMA MUPHBIX JKUTEJIEH U Pa30PUB LIEIIbIE JEPEB-
HU — MECTa IOCTOSIHHOTO IPOKHMBAaHMUS KOPEHHOH HapOJHOCTH
OTOHH, a TaK)K€ PUTECHSIS, IIPECIIENys TE€X, KTO MbITAJICS BOCCTa-
HOBUTH YTpPaueHHOE >KWIHILE CBOMMH cujamu, Hurepus Hapy-
[I1JIa IPaBO Ha XKuibe. ApuKaHCcKass KOMUCCHS 3aKII0YHIIA, YTO
CBOMMH JICUCTBUSIMU, HAMPABICHHBIMU Ha YHUYTOXEHUE UCTOY-
HUKOB MPONUTAaHUS MECTHOTO HACEJICHHUs, a TAKXKE B PE3yJbTATE
0e31eiicTBUS U TOMYCTUTENBCTBA HEPTSHBIM KOMIAHUSAM B UX
JNEUCTBHUSIX MO YHUUYTOXKCHHIO arpapHON HMH(pacTpyKTyphl paii-
OHA W YMUHS MPENSATCTBUS KOPEHHOMY HApPOAY B €ro IMOMBITKAX
MIPOKOPMHUTHCS TEM, YEM MOXKET, — MpaBUTENbCTBO Hurepun Ha-
PYILIIA [IPABO YEIOBEKA HA THTAHHE" .

[IpuBeneHHbIC BbIIIE MO3UIUN AQPUKAHCKOW KOMHUCCUHU
UMEIOT 0CO0YI0 BaXXHOCTh. 1l HE TOJBKO MOTOMY, YTO OHM Kaca-
FOTCSI LIEJIOT0 Psifia COLMANIbHO-3KOHOMUYECKHX IPAB, U B paMKax
YKa3aHHOTO JieJia 3Ta rpymia rnpas Obljla pacCMOTpEeHa MoApoOHO,
HO Y IIOTOMY, YTO PEIICHHE N0 JAHHOMY JI€Jy UMEET MpEeLeeHT-
HBbI XapakTep, O3HAYarOUIUH, YTO IIpaBa YEJIOBEKAa, IPSIMO HE
ynomsinyTeie B Adpukanckoi xaptuu 1981 r., MOTYT OBITH TIpH-
3HAaHbI B KQUECTBE MPaB MpPU KOMILJIEKCHOM TOJKOBAHHUH TOJIOXKE-
Huii Adpukanckoit xaptuu 1981 r. OcHoBbIBasick Ha cT. 60 Ad-
pukaHckoil xaptuu 1981 r., cormacHo KoTopoi AdpukaHckas
KOMHCCHSI B CBOEH JAEATENBHOCTH MPU TOJKOBAHUM MOJOKEHUI
AdpukaHCKOl XapTUU OMUPAETCS HA MEKIYHAPOIHOE MPABO 1O
BOIIPOCaM IpaB YeJIOBEKA U HApOJOB, a Takxe Ha cT. 7 [IpoToko-
7a AQpHUKaHCKOrO Cyna, COrJIaCHO KOTOPOMl OH MOXET INpHMe-
HATH NOJIOKEHUSI A(QPUKAHCKON XapTHUH U TOJOXKEHHS «pa3ind-

¥ The Social and Economic Rights Action Centre and the Centre for Econom-
ic and Social Rights v. Nigeria / Communication 155/96 (“SERAC Case”),
Ref. ACHPR/COMM/A044/1. 27 May 2002. Para. 65.
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HBIX TOKYMEHTOB, PaTH(PHUIIMPOBAHHBIX TOCYJapCTBAMHU — Y4acT-
HUKaMU XapTUW», MOKHO 3aKJIFOUUTh, YTO CYIIECTBYET BO3MOXK-
HOCTh  oOecreunBaTh TMPUMEHEHHE JIFOOOr0  COIUAIBHO-
HPKOHOMUYECKOTO TpaBa, Ha KOTOPOE MPSIMO HE yKa3aHO B Adpu-
KaHCKOM XapTuM mpaB 4yenoBeka W HapoaoB 1981 r. U rtakoe
MHCHUEC pa3,Z[eJ'I}I€TCSI MHOT'UMHU CIIClIUAJIUCTaMU B O6J'IaCTI/I HpaB
yesnoBeka '

30 Cm.: Langford M. Litigating economic, social and cultural rights: Achieve-
ments, challenges and strategies. Geneva: COHRE, 2003. P. 119.
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BKIAL 24-ro COBELLAHUSA NPEOCEOATENEN
OOrOBOPHbLIX OPFAHOB MO NMPABAM YENOBEKA
B PA3BUTUE COTPYOHUYECTBA YHUBEPCAIbHbIX
U A®OPUKAHCKUX MEXAHMU3MOB MO NMPABAM
YENOBEKA'

Koneea Anexcanopa Eezenvesna,

accucmenm Kagpeopvl MeACOYHaAPOOHO20 NPasa
Poccuiickoeo ynusepcumema opyacovt Hapo0os,
117198, Poccus Mocksa,, yn. Muxnyxo-Maxnas, 0. 6,
aleksandra.koneva@gmail.com

OOH mnpusHaer 3HAYMMYIO POJb, KOTOPYIO WIPAIOT pe-
THOHATBHBIE U CYOpEeTrHOHATBHBIC MMPABO3AIIUTHEIC MEXaHU3MBI B
MOOLIPEHAN U 3alllATE TPAB deI0BeKa . BeHCKas IeKmaparms u
[TporpamMma nmelicTBUM, MpHUHSATAs B paMKax BcemupHO# koH(e-
PEHIIMU 10 TIpaBaM yejioBeka B 1993 r.?, nojiepkana yCuiaus mo
CO3/IaHHIO, YKPEIUICHHUIO ¥ TIOBBIICHUIO 3(PPEKTUBHOCTH JTAHHBIX
MEXaHM3MOB M B TO € BpeMs MOAYEpPKHYJIa BaXXHOCTh HUX CO-
TpyaauuectBa ¢ cuctemoir OOH mo 3ammre mpaB yenoBeka. ITo
HaMepeHue ObLJI0 BHOBb MOATBEpXkAeHO ['eHepanbHOil AccamO-
neeit OOH B HECKOJIBKUX €€ PE30JIIOIUAX, B KOTOPhIX ['eHepanb-
HOMY CEKpeTaplo aJpecyercss Mpockda MpPOAOKUTH yCHIIEHUE
B3aumoeictBuss mMexay OOH u permoHanbHBIMH MEXIpPaBH-
TEJIbCTBEHHBIMU OPraHMU3AIMSIMH B BOMPOCAX 3aIIMUTHI MpaB Ye-
nosexa’.

' Cratps ny6iukyercs B pamkax rpanta PTH® (mpoext Nel2-33-01428).

2 Abammmze A.X., Kimmrac A.A. 3ammTa npaB 1 cBOOOJT YeIIOBEKa B COOTBET-
CTBHH C MEKTYyHAPOIHO-TIPABOBBIMH CTAaHJAAPTAMH B YCJIOBHSAX HOBBIX peanit
riobammupytromierocs mupa // Bectauk Poccuiickoro yHuBepcuTeTa IpyKOBI
HapoaoB. Cepus: FOpuanueckne Hayku. 2013. Ne 2. C. 251-255.

3 Benckast nexnapauus u IIporpamma peiictBuid. Ilpunara na BcemupHoit
KOH(EepEHIIMKA [0 MpaBaM dYesioBeka, Bewa, 25 wurons 1993 r. Jlok. OOH
A/CONF.157/23.

* Cm. Jlok. OOH A/RES/32/127 u A/RES/63/170.
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K mannomMy Bompocy takxe obparmnaercs Coser OOH mo
npaBaMm yesnoBeka (CIIY), koTopblil B psiie CBOMX PE30JIOLMIA
npocun Ynpasienne BepxoBHoro kommuccapa OOH mno npaBam
yenoBeka (YBKIIY) noctuyb 0ObeIMHEHHS YCUIUN pPETHOHAIb-
HBIX MEXaHH3MOB T10 3alllMTe TPaB YeIOBEKa’ H PABO3AIIUTHBIX
mexaam3mMoB OOH ans oOMeHa MHEHHSIMH O TOJIOKHTEITBHBIX
MIPaKTUKaX M U3BJICYEHHBIX YPOKax C LEIbI0 YCWIECHHS COTPYH-
HUYECTBA MEX/Ty HUMM .

Bnocneacteuun YBKIIY npoBeno 4eTwsipe pabouux coBe-
mjaHusi, Mo OJHOMY B JBa roja (B 20087, 20108, 2012° u
2014 rr.lo), ¢ ydactueM skcneproB OOH u3 A0roBOpHBIX Opra-
HOB II0 IIpaBaM yeroBeka'' M CHELMATbHBIX npoueayp CIIY;
MIPEACTABUTENEH PETHMOHAIBHBIX MEXaHU3MOB IO MpaBaM YeJIo-
BEKa B A(bpmcelz, EBponie, CeBepHoii u FOxHOW AMepuke, C
Bmkaero Bocroka'® u ACEAHM; a TaK)Ke HAIlMOHAJBHBIX Mpa-

3 Cm.: AGammze A.X., AmucueBnu E.C., ConnnieB A.M. PernonanbHbie cuc-
TEMBI 3aIUTHI IIpaB 4enoBeka: yued. mocobue / oTB. pea. A.X. Abammmze. —
M.: PY]IH, 2012.

% Cm. Jlox. OOH A/HRC/RES/6/20, A/HRC/RES/12/15 u A/HRC/RES/24/19.

” Tox. OOH A/HRC/11/3.

¥ ITox. OOH A/HRC/15/56.

? lok. OOH A/HRC/23/18.

1 Cm. Tox. OOH A/HRC/RES/24/19.

"' Cm.: Konesa A., ComaumeB A. HOpumudeckuii cTaTyc aKTOB JOTOBOPHBIX
OpraHoB I10 NpaBaM YeJIOBEKa B HALIMOHAIBHBIX MPABOBBIX cucteMax // Mex-
nyHapoanoe mpasocyaue. 2013. Ne 4 (8) C. 82-93; Abammaze A.X., Konera
A.E. YkperneHre cucTeMbl TIOTOBOPHBIX OPraHOB IO IpaBaM 4elioBeka // Mo-
CKOBCKHH XypHal1 MexIyHapoaHoro npasa. M.: HexomMepueckoe mapTHEp-
ctBo «CopeiicTBue pegakuuoHHON nearenbHocTd “MIMKMIT», 2013. Ne 4.
C.21-35.

12 Cm.: AGammmse A.X., ComnieB A.M. FO6uieii Adpukanckoit XapTuu mpas
4eloBeka M HaponoB // EBpasmiickuil ropunnieckuii xypHait. M.: P-Mactep,
2012. Ne 2. C. 22-25.

B Cm.: AGammmse A.X., Connies A.M., BopoGses JI.B. Kommereruus Opra-
HHU3ALMK UCIAMCKOTO COTPYAHHYECTBA B cepe 3aluThl IpaB yejoBeka //
Bectuuk Bosrorpanckoro rocyaapctBenHoro yHuBepcutera. Cepus  S:
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Bo3amuTHBIX yupexaeHui (HII3Y) u HenmpaBUTENIbCTBEHHBIX Op-
ranuzanuii (HITO).

[ToMuMO BBIIEYKA3aHHBIX MEPONPUATHA WHHUIMATUBBI B
0o0nacTv B3aMMOJCHCTBYSI YHHUBEPCATHHON M PETUOHAIBHBIX CHC-
TEM II0 MPaBaM YEJIOBEKA MPEIIPUHUMAIOTCS HA YPOBHE OTHEIb-
HBIX MPABO3AIIUTHBIX MeXaHU3MOB cucteMbl OOH: criennanbHbIX
npouenyp CITY, yauBepcaiibHOTO iepuoaudeckoro oo63opa CIT4,
JIOrOBOPHBIX OPIraHOB 110 IIPaBaM Y€IIOBEKA, a TAKKE VBKITY"”,

K uuciy Hanbosnee 3HaYMMBIX U3 YKa3aHHBIX MHUIIMATUB
MO>HO OTHECTH JBAJaTh YETBEPTOE COBEILIAHUE MpeiceaTenei
JIOTOBOPHBIX OPraHOB IO MpaBaM YeJIoBeKa, KOTOpoe ObLIO Mpo-
BeneHo 25-29 utons 2012 r. B Aganc-A6e6e (Dduonus). Cose-
HIaHUE MpeaceaaTesIe, €KEeroJHO CO3bIBAEMOE COTJIACHO PE30-
moruu 49/178 T'enepanpHoit Accambien OOH, Bo BTOpOii pa3s
MIPOBONIIOCH BHE JKEHEBBI MOCIE ABAALATh BTOPOTO COBEIIAHMS
npenacenareneii, cocrossuerocs B bproccene B 2010 r. Llenn
MPOBEJICHUS cOoBElIaHU BHE JKEHEBBI 3aKIIOYAIOTCA B CIEIYIO-
HIEM: a) aKTUBU3AIUsl B3aUMOJECUCTBUS U TMOBBILIEHUE YPOBHS
B3aUMOJIOTIOJIHAEMOCTH B JEATEIbHOCTH MEXIYyHApOAHBIX U pe-
THOHAJIBHBIX 3aHUMAIOIIMXCS MPABO3AIIUTHON TEMaTUKON MeXa-
HU3MOB, YUPEXJIECHUN U 3aUHTEPECOBAHHBIX CTOPOH; O) MOBBIIIIE-

IOpucnpynennus. — Bonrorpaa: Bonrorpanckuii rocynapcTBEHHBI yHHUBEp-
curet. 2013. Ne 3. C. 113-1109.

4 Cwm.: Abammmze A.X., ConaneB A.M. MHcTUTYIHAIM3aIUs 3alUThI U T10-
OLIpeHHs1 NpaB W CcBOOOA 4yenoBeka B Accoumanuu rocynpapcts IOro-
Bocrounoit Azun (ACEAH): kommenTapuu k [lonoxennio o MexmpaBuTeNb-
crBeHHOH Komuccnu no mpasam uenoseka ACEAH // MockoBckuii »xypHai
MexayHapoasoro mnpasa. 2010. Ne 2. C. 187-200.

"> Cm. Jlokman BepxoBHoro komuccapa Oprarusamun O6beuHensbx Hamuii
mo mpasaM denoBeka ot § ampens 2013 r. JJoxk. OOH A/HRC/23/18. C. 6-7.
OnHUM 13 TOCNIEHUX JOCTIDKCHHH B cepe aKTHBU3AIMH COTPYAHHUYECTBA
YHHBEPCAJIBHBIX M PErMOHAIBHBIX MEXaHW3MOB I10 TIpaBaM 4YEJIOBEKa CTaJllo
noxnucanue B HossOpe 2014 . CoBMeCTHOH Jexiapanué O COTPYTHHYECTBE
Mexny YBKITH n Mexxamepukanckoil komuccreld 1o npaBaM denoBeka. (URL:
http://'www.ohchr.org/EN/NewsEvents/Pages/InterAmericanCommission.aspx#sth
ash.Mvn2tC9v.dpuf.)
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HUE CTENEHH JTOCTYIMHOCTH K JOTOBOPHBIM OPIaHAM U U3BECTHOC-
TH O HUX, OCOOEHHO B PaMKaX BCTPEY C HU3OBBIMH OpPTaHU3AIIHSI-
MU TPaXJTAHCKOTO OOIIECTBA; U B) PaCIIMPEHHUE OCBEIOMIICHHO-
CTH O JIEATENBHOCTU JIOTOBOPHBIX OPraHOB MOCPEICTBOM HH(OP-
MHUPOBaHHUS YYaCTHUKOB 00 UX NIE€ATEIbHOCTH Ha HALIMOHAIBHOM
YPOBHE.

B pamkax coBemaHus mnpeacenatread paccCMOTpPENd BO-
IIPOC O TOCIEAYIOUIMX MEpPax B CBA3M C PEKOMEHJALMAMH I10
UTOTaM JBaJALIaTh TPETHETO COBELIAHUS U MPOBEIH 0030p COOBI-
T, Kacaromuxcs paboThl JOTOBOPHBIX OPTaHOB, OOCYIHMIN JOK-
nan BepxoBHoro komuccapa OOH mo mpaBam uesnoBeka 00 ykpe-
IJIEHUU JIOTOBOPHBIX OPraHoB IO BOMNpOCaM IIpaB 4YelOBEKa M
0100pWIIM PYKOBOJSIIUE MIPUHIIMITBI OTHOCUTEIBHO HE3aBUCHUMO-
CTH M OECIPUCTPACTHOCTH YJICHOB JIOTOBOPHBIX OpraHoB. bomee
TOTO, NPECeNaTENN BCTPETUIUCH C MPEACTABUTEISAMHA IIPaBO3a-
IIUTHBIX MEXaHU3MOB B Adpuke, BKmouyas AQpHUKaHCKYIO KO-
MHCCHIO TIO TIpaBaM 4YeJIoBeKa W Hapoa0B, AGQPUKAHCKUN KOMHU-
TET SKCIIEPTOB IO IpPaBaM M OIArOCOCTOSHHIO aeTeit °, Adpu-
KaHCKHUW MEXaHU3M KOJUIETHAIBLHOTO 0030pa, ADpUKAHCKUN Cy
10 TpaBaM 4eJloBeKa U HapoaoB, BocrounoadpukaHckuil cyq u
Cyn DOKOHOMHYECKOW KOMHCCHUHW 3amaJHoa@pUKaHCKUX TOCY-
JApCTB, a TaKK€ 3aMHTEPECOBAHHBIX CTOPOH, B TOM YHCIE C
npeacraputeasiMu yupexaenuii OOH, HanmoHanbHBIX MpaBo3a-
HIUTHBIX YYPEKICHUNA U OPraHHU3AIMi TPakJaHCKOTO O0IIecTBa,
JUIsl OOCYKIEHHUSI BOIIPOCa O B3aMMOJOIOJIHAEMOCTH MEXIyHa-
POAHOMN M PETHOHAIIBHOM CUCTEM 3aLUTHI IIPAB YEJIOBEKA.

[IpencraBnsieTcss HEOOXOIUMBIM 0oJiee TTOPOOHO OCTaHO-
BUTHCS Ha JHANIOTe MpejcenaTeeil JOrOBOPHBIX OPraHoB C ad-

16 Cm.: AGammmse AX., I'yrynckmit JI.A., KoneBa A.E., Comane A.M. 3a-
LIMTA TpaB JeTel MpU BO3HUKHOBEHHH CIIOPOB O BOCIIMTAHUU JAETEH MEXIy
POAMTEINSIMH, TIPOXKUBAIOIIUMY Ha TEPPUTOPUH PA3HBIX TOCyAapcTB // BecTHuk

Poccuiickoro yauBepcutera apyx0s1 HaponoB. Cepust: FOpunudeckre HayKi.
2014. Ne 3. C. 241-249.
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PUKAHCKUMH MEXaHHW3MaMH, YUYPEXKICHHUSIMU U 3aUHTEPECOBAaH-
HBIMH CyOBEKTaMHU 0 BOIIPOCaM TPaB YEIOBEKA.

[wuanor Mexnay npeacenaTessiMiu JOrOBOPHBIX OPTaHOB 10
mpaBaM dYeJIOBEKa M MPEACTABUTEISIMU MeXaHH3MOB AddpukaH-
CKOrO0 COI03a IO TpaBaM 4YeJIoBeKa ObLT OpraHu3oBaH 27 H
28 mrons 2012 1. BOCTOYHO-a(ppUKAHCKUM PErHOHAIBHBIM OTJIe-
nennem YBKIIY B pamkax TEKyIIUX KOHCYJIbTAUMN MEXKIY MEX-
JTyHApOJHBIMU U PETHOHAIIBHBIMU MEXaHM3MaMM IO IIpaBaM ye-
noBeka. B auanore npunsuin yyactue 10 npencenareneit i 3a-
MECTUTENIEH NpeaceaTesie JOTOBOPHBIX OPraHOB M BBICOKOIIO-
CTaBJICHHbIE NPEJICTaBUTENIN MEXaHU3MOB A(QPHUKAHCKOTO COI03a
[0 MpaBaM YeJOBEKa, BKIIOYAs IMpelcTaBUTeNel AQpUKaHCKOM
KOMUCCHH 0 IIpaBaM 4esloBeKa U HapoAoB, APpUKaHCKOro cyna
[0 TpaBaM YeJIOBEKa W HApoJ0B, APPUKAHCKOTO KOMHUTETa JKC-
MEepPTOB 1O TMpaBaM M OJIATOCOCTOSHUIO JeTei, AQPHUKAHCKOTO
MEXaHHM3Ma KOJUIETHAIILHOTO 0030pa, BocrounoadpukaHCKOTro
cyna u Cynma DKOHOMHYECKOTO COOOIIECTBa  3arajHo-
adpuKkaHcKuX rocymapets’ . Kpome TOro, mpHUCyTCTBOBATH He-
CKOJIbKO TipeaicTaBuTeneit yupexaenniit OOH, mexayHapoaHbIX 1
PErHOHANIbHBIX TPABUTEIBCTBEHHBIX OpraHU3aldid, HAIMOHAIb-
HBIX ITPaBO3aLIUTHBIX YUPEKACHUN U OpraHu3aluil rpaxxIaHCcKo-
ro o6mecrsa'®.

B pamkax mguckyccuu ObUIO MOTYEPKHYTO, UTO, NMPUHSB
JIOKYMEHTBI 110 BOIIPOCaM IpaB YeJIOBEKa, MHOTHE TOCyAapCTBa
Adpuku npoIeMOHCTPUPOBATIN CBOIO TOTOBHOCThH MOOLIPSITH U

7 Cm.: Tony6es B.B. Cyn DKOBAC: 10pHCAMKIHS U MPABHIA MPOLEAYPHI //
CoBpeMeHHbIE TCHICHIMU PAa3BUTHS HAYKH B KOHTEKCTEC pPEAM3alldl CBPO-
MEHCKOW MOJENH: BUICHUS MOJOJBIX YUYCHBIX: MaTepuaibl MEKIYHAPOIHOM
€XKETOMHOH KOH(EPEHIIMA MOJIOJIBIX ydYeHBIX. 7-¢ m3manme, 30 mas 2013 1.,
Kumunes. T. I: Otaen MexIyHapOoaHOTO TpaBa M MEKIYHAPOIHBIX OTHOIIIC-
Hu#i / mox pen. A. Bypuana, B. Kymmuupa, B. benrok, A. Abammmze, 0. bo-
mmnkoro, B. XKyka, H. Kuproaks. — Kummnes: Centrul Editorial-Poligrafic al
USM, 2013. C. 148-153.

'8 TIpaso MEXAYHApOAHBIX opranu3aiuii / nox pea. A.X. AbGammmze. M.:
FOPAIIT, 2014.
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3aIUINATh IIPaBa 4eJ0BeKa. TeM He MEHEe MHKOPIIOPALXA U UM-
IUIEMEHTALUs 3TUX JOKYMEHTOB B PaMKaxX HAIlMOHAJbHOTO 3aKO-
HOJATEIbCTBA MO-TIPEKHEMY SBISIETCSA MPOOJIEMON B PETMOHE, U
JOCTH)KEHUIO 3TUX IIesiell MOTJIo ObI criocoOcTBOBATh Ooee Tec-
HOE COTPYAHHYECTBO U KOOPAMHALMSA MEXKIY MEXIyHapOIAHBIMU
U pErMoHaJbHBIMU MEXaHU3MaMHU 10 BONPOCAM IIPaB YEJIOBEKA.
B xone coBemaHus yNOMHMHAIUCh MHOTHE MEPONPHATHSA, Ha-
IIPABJICHHbIE HA AaKTUBU3ALMIO COTPYJHHUYECTBA MEXAY MeXa-
HusMamu OOH u pernoHaJIbHBIMM MEXaHU3MaMH IO BOIPOCaM
paB yenoBeka, nposeacHHble Y BKIIY u apyrumu cTpykrypamu,
B YaCTHOCTH, IBYX/IHEBHOE COBEIIAHUE MEXKy MPEACTABUTEIIMU
creunanbubix npouenyp Coera OOH mo mpaBam uenoBeka u
crenManbHbIX Inpouenyp AQpukaHCKOW KOMHCCHU IO IpaBam
4eJl0BEKa U HapoJo0B, cocTosiBiieecs B sitHBape 2012 r. u nocss-
LICHHOE BONPOCY O MyTAX Pa3BUTHA COTPYAHHYECTBA M KOOPIH-
HaIlMY B JIeJie TOOUIPEHHs U 3allUThI MpaB 4yesioBeka B Adpuke.
3azayn pacCMaTpUBAEMOI0 COBEIAHUS 3aKIIOYAINCh B CICHYIO-
IIeM: BBISIBJIIEHUE OOIUX MPOOJIeM, BO3MOKHOCTEH, TIPUOPUTETOB
U MOTPEeOHOCTEH JOrOBOPHBIX OPraHOB M JOTOBOPHBIX OPraHOB
1o mpaBaM 4enoBeka B Adpuke, BKIodas 3pGEKTUBHBIE yTH
BBITNIOJIHEHHSI MX COOTBETCTBYIOLIMX PEKOMEHIALNMN; HaJIaKHUBa-
HUe o0IMX mpoieccoB oOMeHa nHpopMalnueid U BeIpaboTKa CO-
BMECTHOM METOOJIOTUH JJII CHCTEMAaTHYECKOIO OTCIICKUBAHUS
XO/1a BBIMOJIHEHUS] pEKOMEHANN, cPOpPMyINPOBAaHHBIX 00EUMHU
CHUCTEMAaMH I10 BOIIPOCAM IIPaB YEIOBEKa.

B pamkax BcTpeuu mnpezacenaresiell JOroBOpHbIX OpPraHoB
U NIpeJICTaBUTENIECH MPaBO3AIUTHBIX MEXaHU3MOB B Adpuke Obli
IIPOBEJIEH KPYIVIBII CTOJI, NOCBSIIEHHBIM B3aUMOIONOIHIEMOCTH
JIOTOBOPHBIX OPraHOB IIO IIpaBaM Ye€JIOBEKAa M MEXAaHU3MOB IIO
npaBaM yesioBeKa apUKAHCKON CHCTEMBbI, BKIIIOYasi COBMECTHbIC
CTpaTEruy, HAIIPABJICHHBIE HA CONEHUCTBUE PEAU3alUU UX COOT-
BETCTBYIOUIMX PEKOMEHJAIMH. YUYaCTHUKH OOCYIMIH BO3MOXK-
HOCTh U3yueHMsI OyIyIIUX HalpaBiICHUN aKTUBU3ALMM COTPY.-
HUYECTBA U B3aUMOJIEHCTBUS, BKJIIOYasi COBMECTHbIE MUCCHUH, 3a-
SBJICHUS JJIs1 Ne4aTH W ydeOHble IPOTrpaMMBbl, a TaKKe OOMEH
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uHbopMalmel U nepeoBbIMU HapaboTkaMu. MHCTUTYLMOHAIN-
3UPOBAHHOE MAPTHEPCTBO MeKay KomuTeToM mo mpaBam pebeH-
Ka 1 AQpPUKAHCKUM KOMHUTETOM SKCIEPTOB MO MpaBaM U Oyaro-
COCTOSTHUIO JIETEH SBISETCS OJHUM M3 MPUMEPOB, KOTOPHI JIET B
OCHOBY OOIIWX JeHCTBUHA. bbutM BhICKa3aHbl KOHKPETHBIE MpeEI-
JIO)KEHUS 10 aKTHUBU3AIMU B3aUMOJICHCTBUS MEKIYy 00EUMHU CHC-
TeMaMHu,  Takue  KaK  COBMECTHble  HMH(OPMAIOHHO-
MPOTAraHIMCTCKUE YCWIWS, HAlpaBICHHBIE HA COACHCTBHE pa-
TU(UKAIMKU JOTOBOPOB U (DaKyJIbTATUBHBIX MMPOTOKOJIOB IO Mpa-
BaM 4YeJIOBEKAa B paMKaxX 00EHX CHCTEM M CBOEBPEMEHHOE Ipe.-
CTaBJICHHE JOKJIAJ0B COOTBETCTBYIOIIUM KOHTPOJIBHBIM OpraHam
B KOHTEKCTE€ COBMECTHBIX MEPONPUATUN MO PACHIMPEHUIO OCBE-
JIOMJIEHHOCTH; BBIITYCK COBMECTHBIX 3asBJICHHII IO BOIPOCAM,
BBI3BIBAIOLINM OOIYI0 03a00YEHHOCTb, B TOM YHCIIE B KOHTEKCTE
MEXIyHApOAHBIX WM PErHOHANbHBIX JHEW, MOCBAIICHHBIX Ipa-
BO3AIIUTHONW TEMAaTHKE, BOBICYCHHE a()PUKAHCKUX MEXaHU3MOB
M0 MpaBaM 4YeJIOBEKa B MpoIecC pa3paboTKu OOUIUX 3aMEYaHHI
10 BOTIPOCAM, BBI3BIBAIOIIUM OOIIYI0 032004E€HHOCTb.

Y4YacTHUKHM Takke OOCYIUIM BO3MOXKHOCTH TOTO, YTOOBI
JOKJIaJIbl TOCYAApCTB-YYaCTHHUKOB, MPEICTABICHHBIE JOTOBOP-
HBIM OpraHaMm, MOTJIM MCHOJb30BaThCs aQpPUKAHCKUMHU MEXaHU3-
MaMU IO MpaBaM YeJIOBEKa W YTOOBI CTPAHOBBIE JOCHE, COCTAB-
JsieMble CeKpeTapraTaMu JOTOBOPHBIX OPTaHOB ISl PacCMOTpe-
HUS JTOKJIAJIOB TOCYNapCTB-YYaCTHUKOB, MOTJIM HCIIOJIb30BAThCS,
B Cllydae HEOOXOAMMOCTH, adpUKAHCKUMU PErMOHAIbHBIMU Me-
XaHU3MaMHU.

[Ipencenarenu moguepkHyJId HEOOXOAUMOCTH TOTO, UTO-
Ob1 00e crucTeMbl OOMEHMBATUCH MH(POPMALUEH W UCTIOIb30BAIH
B OTHOIICHUSX JAPYT C JAPYTOM SKCIEPTHHIN MOTEHIHANI U pa3pa-
OoTtaHHBIe MaTepuaibl. Hanmpumep, uTo KacaeTcs CTPAaHOBBIX BU-
3UTOB, TO JOTOBOPHBIE OpraHbl MOIJIA Obl HCIOJB30BAaTh BHIBOBI
A¢pHukaHCKON KOMHCCHH TI0 IIpaBaM 4elloBeKa U HapojaoB U Ad-
PUKaHCKOTO MEXaHM3Ma KOJIJIeTHajabHOro 063opa. Pexomenanuu
JIOTOBOPHBIX OPraHOB B OTHOIICHWU KOHKPETHBIX CTPAaH TaKKe
MOTJIM OBl JIOMOJIHATH PalbOTy aPpUKAHCKHX MEXaHHU3MOB IIO
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mpaBaM 4esioBeKka. bbuio BhICKa3aHO MHEHHE, YTO OJJHUM U3 MpHU-
OPUTETHBIX HAINpPABJICHUN SIBJIETCS PACHPOCTPAHEHUE B paMKax
00€erx CUCTEeM COOTBETCTBYIOIINX BBIBOJIOB.

Y4acTHUKM IPOAaHAIU3UPOBAIM BOIPOC O MYTAX U Cpea-
cTBax 0Oojiee aKTHUBHOIO MPUMEHEHHS JOTOBOPHBIMHU OpraHaMu
MOJIOKEHUN PErMOHAJBHBIX JIOKYMEHTOB, CTpaTeruii M IUIAHOB
NeWCTBHM, 00 WX BIUSHUW Ha MPOIECC PACCMOTPEHHUS JTOKIAT0B
roCyJIapCTB-Y4aCTHUKOB M3 PETHOHA, a TAK)KE BOIPOC 00 MCIIOJb-
30BaHUU MEPEKPECTHBIX CCHUIOK HAa CBOM PEKOMEHJAllMH, BKIIIO-
qasi, B CIy4ae He0OXOJUMOCTH, OTCHUTKH WJIH KPUTEPUU B CBOHMX
COOTBETCTBYIOIIMUX 3aKIIOYUTENIBHBIX COOOPAKEHUSX U JPYrHX
MOATOTOBJICHHBIX MaTepuaiax. Bce ydacTHUKM MOIYEPKHYIJIH He-
00XOIMMOCTh AaKTHUBHU3ALMU COTPYAHHUYECTBA MEXAy oOenuMu
CHUCTeMaMHU il 00ecTeYeHns] B3aUMHOTO KOHTPOJIS 32 BBIMOJIHE-
HUEM BBIHECEHHBIX CTPAHOBBIX PEKOMEHAALINA, B TOM YHCIE TO-
cpeacTBoM oOMeHa MepeloBbIMH HapaOOTKaMU M OpPTraHU3aLUU
COBMECTHBIX ITPAKTUKYMOB.

beina mpusHaHa 4pe3BbIYAWHO Ba)KHas POJIb HALMOHAJIb-
HBIX MPABO3ALIUTHBIX YUPEXKIEHUN U OpraHU3alfil rpaXKIaHCKO-
ro o0IecTBa, JEHCTBYIOIIMX B paMKax 00€HX CHCTEM; B paBHOU
CTENeHH OBLIO MOAJEP’KAaHO UX ydacThe B JAESITEIbHOCTU JOTO-
BOPHBIX OPraHOB U a)pUKAHCKUX MEXAaHU3MOB IO MpaBaM 4eso-
BEKa.

[Tomumo Kpyrioro crona, HOCBSILIEHHOTO B3aUMOJOIOJ-
HSIEMOCTH JIOTOBOPHBIX OPraHOB IO MpaBaM YeJIOBEKa M MeXa-
HU3MOB IO TpaBaM 4YesoBeKa a(pUKAHCKON CHUCTEMBI, COCTOS-
Jach IUCKYCCUSl, OCBAILEHHAS pPaCCMOTPEHUIO WHANBH Y aJIbHBIX
KaoO MOTOBOPHBIMU OpPTaHAMH IO MpaBaM YeJIOBEKa U PETHO-
HAJIbHBIMU U CyOpervoHaJbHBIMU MPABO3AIIUTHBIMA MEXaHU3-
MamH. B uymncno oOcCyxnaBIIMXCsl BOIMPOCOB BXOJIWIIM: BOIIPOC O
TOM, KaK 00ecTieunTh, 4TOOBI CyAeOHast mpakTuka AGpPUKaHCKOTO
CyJa 1o TpaBaM 4elioBeKa U HapoAoB, AQPHUKAHCKOTO KOMHTETa
AKCIIEPTOB IO MpaBaM M 0JIATOCOCTOSHUIO JeTel, ApUKaHCKOM
KOMHUCCHH TIO TIpaBaM 4YeJIOBEKa M HAPOJIOB U CyOpEerHOHATBHBIX
CYJIOB COIJIaCOBBIBAJIACh C MPAKTHUKOM JOTOBOPHBIX OPraHOB IO
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IIpaBaM 4eJIOBEKa; BOIPOC O TOM, KaK BBIABJIATH IPUMEPHI pac-
XOXKJIEHUH B CyJeOHOM MPaKTUKE OPTaHOB; U BOIPOC O TOM, Kak
OCYILECTBIIATE OOMEH OIBITOM.

[IpencraBurenn CyOpervoHaJbHBIX CYZOB  BBIPA3HIN
CBOIO NPU3HATEIBHOCTh 3a TO, YTO OHHM BIEpPBbIE ObLIN IpHUIJIa-
IICHBI Ha COBEIIAHME. YYACTHUKH 0c000 MOTUYEPKHYIIN HE3HAUH-
TEJIBHOCTh YHUCJIA [eJl, PACCMATPUBAEMbIX PErMOHAIBHBIMU U
CyOperuoHalbHBIMU CyJaMH, a TaKKe TOT (PaKT, YTO areuIsiuun
Ha PELICHUs CyJI0B FOCYAapCTBAMU Ha IOPUCIAUKIIMOHHBIX OCHO-
BaHUAX MOJAPBIBAIOT 3(P(EKTUBHOCTh CYNEOHOM AEATEIbHOCTH.
Kpome Toro, 06b110 MOAYEPKHYTO Ba)KHOE 3HAYEHHE COIJIAcOBa-
HUS CyeOHOM NMPaKTUKU JTIOTOBOPHBIX OPraHOB M apUKAHCKHUX
MEXaHU3MOB I10 [IPaBaM 4Y€JIOBEKA. YUYACTHUKU BBICKA3AIH UICIO
0 BO3MOXXKHOCTH CO3JaHMs (opyMa Uil pETMOHATIBHBIX U MEXIY-
HapOJHBIX CYJIOB, C TEM YTOOBI OHM MOTIJIM Ha PErYJISIPHONH OCHO-
BE COOMpaThCs ISl 00CYKICHHUS TEMAaTHYECKUX BOIPOCOB, U yKa-
3aJM Ha HEOOXOJMMOCTh NPOBEICHMs HA PEryJIipHOH OCHOBE
KOHCYJIbTAIlM U YKpEIJICHUsI TIOTeHIIMaNa, B YaCTHOCTH, IIpUMe-
HUTEJBHO K CO3JaHHBIM B 0Oojiee HeJjaBHee BpeMs CyOperuoHalb-
HBIM CyJIaM.

B xoxe oOcyxaeHus TomuepKUBaaCh HEOOXOIUMOCTH
TOro, 4ToObI aoroBopHble opranel, Komuccus, Cyn, Adpukan-
CKUH KOMHTET 3KCIEPTOB U CyOperuoHalbHbIE Cy/bl aHAJIN3UPO-
BaJIM MaTepHajbl CBOCH CyneOHOM MpakTUKU Ha MpeaMeT obec-
NICYEHUs] COIJIACOBAaHHOCTH M HPENOTBpALCHUs (hparMeHTaluu
MEXIYHAapOAHBIX CTAaHJAPTOB B 00JIACTH INpaB uenoBeka. Kpome
TOTO, B 3TOM CBSI3M PEKOMEHJI0BAJIOCH MPOBOAUTH COBMECTHBIE
y4eOHbIe MEPONPUATHS U CyIeOHBIE KOJTIOKBUYMBI.

[To nToram npoBeNEHHBIX MEPONPUATHIA yYaCTHUKH TUa-
Jora MPUHSUIA Psii pEKOMEHJAIMK, HANpPaBICHHBIX Ha yKperuie-
HUE c0prz[H1/IquTBal9. B wactHOCTH, B CBA3M C MpoUEAypOU

19 Jloknman mpeacemaTenacii JOrOBOPHBIX OPraHOB II0 IpaBaM dYeJIOBEKa O
paboTe ux IBaAnaTH YeTBEPTOTO coBemanus ot 2 aBrycrta 2012 r. JJok. OOH
A/67/222. C. 20-23.
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IpPEJCTaBICHNs JOKJIAJ0B ObUIO PEKOMEHJOBAHO MPOBOAUTH 00-
MeH HH(]opMaImei 3a10J1ro 10 Hayanga CecCHil JTOTOBOPHBIX Op-
raHoB, a TaKXXe CUCTeMaTu4yeckrue 0OMeHbl MH(opMaue Mexay
CTPaHOBBIMM KOOpPJMHATOPaMH M CTPAHOBBIMHM JIOKJIaJAYUKaMU
o0eux CUCTeM, BKIIOYas OOMEH COOTBETCTBYIOIMMH 3aKIHOUH-
TEJIbHBIMU 3aMEYaHMUSAMM 110 CTpaHaM U JAHHBIMH O COCTOSIHUU
Jel B O0JIaCTM OCYIIECTBJICHMS; NPUMEHEHUE MEePEeKPECTHBIX
CCBUIOK HA PEKOMEHJALUU Apyr ApYyra; U B3aUMHOE NPUHATHE
JIAIbHEUIIIMX MEP IO BBIMOJHEHHUIO CTPAHOBBIX peKOMeH1anuii. B
OTHOLICHUM MHIUBUAYAIBHBIX COOOIIECHUH ObUIM PEKOMEH0Ba-
HBI PETryJISIpHbIE KOHTAKThl HA YPOBHE CEKpeTapuaToB Juisi obec-
nedeHus: oOMeHa HMHQOpPMaLMel MO BOIpOcaM, KacaroIIUMCS
IpOLEeyphl, IOPUINYECKON NPAKTUKU U METOJO0B paboTsl. bbuia
TaKXe JaHa PeKOMEHAALUs O TOM, YTOOBl YUUTHIBATH COOTBETCT-
BYIOLIYIO FOPUIUYECKYIO ITPAKTUKY U CCBUIATHCS Ha HEE.

Takum obOpa3om, 24-e coBellaHHE IpeJcenaTeNielt 10ro-
BOPHBIX OPraHOB IO IIPaBaM 4Ye€JIOBEKa, MPOBEACHHOE B Annuc-
AGebe, B 0COOCHHOCTH IUAJOr TpeceaaTeneii JoroBOPHBIX Op-
raHoB ¢ a)pUKAHCKUMHU NPABO3ALUTHBIME MEXaHU3MaMHU, Mpef-
CTaBIIsIeT cO00H BaXKHYIO BeXy Ha MYTH aKTHBH3AIUU COTPYAHU-
YECTBA YHHUBEPCAJIBHBIX U PETHOHAIBHBIX MEXAHW3MOB IO IIpa-
BaM 4YeloBeKa B LENAX (OPMHUPOBAHUS TII00ATHHOTO BUICHHUS B
OTHOIICHHHU ITOOLIPEHHS U 3aILUTHI MpaB 4enoBeka. [JanHoe Me-
POIIPUATHE BHECIO BECOMBIM BKJIAJ B AEJIO MOBBIIMIEHUS JOCTYII-
HOCTH M IPAKTUYHOCTH JOTOBOPHBIX OPIaHOB IO IpPaBaM Yeso-
BEKa U a)pUKAHCKUX MEXAHW3MOB IO 3alUTE MPaB YeIoBeKa JUIs
BCEX 3aMHTEPECOBAHHBIX CTOPOH, YYaCTBYIOIIHUX B UMIUIEMEHTA-
IIMOHHOM TIpOIIecce, a TaKKe PACIIMPEHUs] OCBEJJOMICHHOCTH 00
uX paboTe, 4YTO B KOHEYHOM CYETE MO3BOJIUT MOAHATh YPOBEHb
3alUTHI IPAB OTAEIBHBIX JIUL WIN TPy JIULL.
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NOAHEBOJIbHbIN BPAK -
HAPYLUEHUE MNMPAB XXEHLLWH B A®PUKE

Camake Aea,

acnupanm Kagpeopvl MesHcOYHapoOOHO20 NPasa
Poccuiickoeo ynueepcumema opyacovl Hapooos,
117198, Poccus, Mocksa, yn. Muxknyxo-Maknas 0. 6,
avabrahim@mail.ru

I'enepanbaass Accambiest B cBoeit pesomonuu 843 (IX)
00BsIBUJIA, UYTO HEKOTOPBIE 0ObIYaM, TAaBHUE 3aKOHBI U MOPSAIKHU,
Kacarormuecs: Opaka M CEeMbH, HE COIVIACYIOTCS C MPHUHIIMITAMH,
n3noxeHHsiMH B Ycrabe OOH u BceeoOmieit nexmapanuu mpas
genoBeka'. B cBoeii pesomormu 66/140 enepanbhas Accambest
OOH BHOBB IpuU3Bajia MOJOXKUTh KOHEIl TAKUM BPEIHBIM TPAJIU-
UM ¥ O0BbIYasiM, KaK ACTCKHE W TPHHYAUTEIbHBIC Opakw, U
npu3Baja TrocyJapcTBa MPUHATH COOTBETCTBYIOIIME MEphI st
YCTpaHEHUs] KOPCHHBIX NPUYUH JETCKUX U TMPUHYIUTEIBHBIX
OpakoB, BKIIIOYasi IPOBEJCHUE NMPOCBETUTEIBCKON JIEATEIbHOCTH
B IIEJNISIX TMOBBIIICHUS YPOBHS OCBEIOMIICHHOCTH OTHOCHUTEIBHO
HETraTHUBHBIX aCMEKTOB Takoi mpakThku. OHA HACTOSTEIBHO MpHU-
3BaJia BCE€ T'OCYAAapCTBA MPHUHATH U CTPOTO MPUMEHSTH 3aKOHBI,
MPU3BaHHBIE 00ECIIEYNTh, YTOOBI BCTYIJICHUE B OpaK MPOUCXO-
JWJIO JIMIIH Ha OCHOBE CBOOOJHOTO M TIOJHOTO corjiacus Oynmy-
[IMX CYNpPYroB, U, KPOME TOTO, IPUHATH U CTPOTrO MPUMEHSTH 3a-
KOHBI, Kacalolfecsl yCTAHOBJICHHOTO 3aKOHOM MHUHHUMAIILHOTO
BO3pacTa corjacus Ha BCTyIUIGHHE B Opak U MHUHHMAJIbHOTO
OpadyHOTO BO3pAacTa, U, B CIy4ae HEOOXOIUMOCTH, TIOBBICUTH MHU-
HUMaJIbHBIN OpayHbIil BO3pacT, a Takke pa3paboTaTbh U MPOBO-
JUTHh B )KU3Hb KOMIUIEKCHBIE CTPATEr vy, IUIAHBI IEHCTBUI U MPO-
rpaMMbl Ui OOECrieueHus BbDKUBAHUS, 3alllUThl, Pa3BUTHUS U
VIIyYIIEHUS TTOJIOKESHHSI ICBOYECK B IENSIX MOOMIPSHHUA U 3aIUTHI

' 06 ocHOBAX 3aIIUTHI KCHIMH OT AUCKPHMHUHALMK CM., HAIIPHMED: 3aKoJ-
naesa E.B. TlpaBa jkeHIIMH Ha 3alMTYy OT Pa3iIMYHBIX (OPM JUCKPUMHHA-
uuu // Bectauk PYTH. Cepus: FOpuanueckue Hayku. 2011. Ne 1.
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BCECTOPOHHETO OCYLIECTBIICHUS MpaB YeJoBeKa JeBOYEK U obec-
MEYCHUS 71 HUX PABHBIX BO3MOXHOCTEH, B TOM YHCIE JAelas
1o100HbIE TJIaHbI HEOTHEMJIEMOI YacThIO BCETO Mpoliecca pa3Bu-
THSL I€BOYCK .

['enepanbHas AccamOiiess Takke MpHU3BaJla TOCYyIapcTBa
o0ecrne4nTh, 9TOOBI K YCHIIMSM 10 BBEJICHHUIO B JICUCTBUE U OCY-
IIECTBJICHUIO 3aKOHOJATENbCTBA, HAMPABIEHHOTO HA TO, YTOObI
MOJIOKUTh KOHEI ACTCKUM U MPUHYIUTEIBHBIM Opakam, MpHUBJIe-
KaJIUCh BCE 3aMHTEPECOBAHHBIE CTOPOHBI W MHULIMATOPHI Mepe-
MEH, U 4YTOOBI MH(OpMALUs, KACAIOIIAscs 3aKOHOAATEIbCTBA O
00prOE C 3TOM MPAKTUKOU, ObLJIa XOPOIIIO M3BECTHA M CIIOCOOCT-
BOBaJla MOOMIHM3aIMU OOIIECTBEHHON MOMJIEPKKH UIsi MEp IO
o0ecrnieueHn0 COOJIFOAEHYS TAKUX 3aKOHOB U 3aKOHOI[aTeJ'II>CTBa3.
K rocynmapctBam ObUT OOpalieH HACTOSITETbHBIA MPU3BIB OKa3bI-
BaTh MOJAJIEPKKY IPOBEJACHHUIO B OOIIMHAX MPAKTUKYMOB U 00CYy-
JKACHHIA, C TEeM YTOOBI OOIIMHBI MOTJIU COBMECTHO M3y4aTh MyTH
MPEeIOTBPALICHUS JETCKUX M MPUHYAUTEIbHBIX OpakoB U pellie-
HUS 3TOM MPOOJIEMBI, MPEIOCTABIATh Yepe3 MOIb3YIOMIHecs J0-
BEepHEM OOILMHBI 3aMHTEPECOBAHHBIE CTOPOHBI, B TOM YHUCIIE Me-
JTUIUTHCKUN TMEepPCOHAT M MECTHBIX, OOIIMHHBIX M PEITUTHO3HBIX
TUAEpOB, WH(POPMAIIUIO O BpeJe TaKuxX OpakoB, MPETOCTABISTH
JIeBOYKaM OoJyiee MIMPOKHE BO3MOXKHOCTH MJIsI BBICKA3bIBAHUS
CBOETO MHEHHs, 00ecreuyrBaTh MOCIE0BATEILHOCTh B H3JIOXKE-
HUU WJIeH B paMKax BCEHl OOIIMHBI, MOOMIPITH CTOJh HEOOXOMU-
MO€ aKTHMBHOE y4acTHe MYYHUH U MaJIbYHKOB.

lenepanbHass AccamOiiess Tpu3Baia TOCYAapcTBa IOJ-
JEp>KUBaTh U OCYIIECTBIATh, B TOM YHCJIE C MOMOUIbIO CHEIH-
QITBHO BBIJICJIICHHBIX PECypCOB, MHOTOCEKTOPATbHYIO TIOJUTHKY U
MIPOrPaMMbl, KOTOPbIE TTO3BOJIMIH ObI TIOJIOKUTH KOHEI[ TPAKTHKE

? Conuues A.M., Camake A. BKjiag MeXperdoHaIbHBIX U CYOPErHOHATBHBIX
MEXIyHapOIHBIX OPraHu3alMii B 3aIlIUTy NpaB XeHIMH B Adpuxe // EBpa-
3UICKUI IOpUINYECKUI JKypHaJ. M.: EBpazuiickuii Hay4HO-
HCCIIeIOBATEILCKII HHCTUTYT Ipobiem mpasa, 2013. Ne 5. C. 48-51.

* A/HRC/21/41.
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JNETCKUX W NPUHYJIUTENbHBIX OpakoB M OOECHEYUTh KUZHECIO-
COOHBIE aTbTEPHATUBBI M MHCTUTYLMOHAIBHYIO MOJIACPIKKY, OCO-
OeHHO 00pazoBaTeIbHBIE BOBMOXKHOCTH ISl IEBOYEK, YIEINss OC-
HOBHOE BHUMaHME YJEpPKaHUIO JIEBOYEK B IIKOJIC IOCIIE 3aBep-
HIEHHUs] HA4aJIbHOTO O00pa30BaHMs, BKIIIOYAsl JE€BOYEK, KOTOPHIE
YK€ HaxXOoJATCs 3aMy’KeM MM OepeMeHHbI, oOecrieunBas (pusu-
YECKUH JOCTYI K 00pa30BaHUIO, B TOM YHCJIE TIOCPEICTBOM CO3-
JaHug OE€30MacHBIX IIKOJI-MHTEPHATOB, YCHJICHHS (PMHAHCOBOTO
CTUMYJIMPOBAHUSI CEMEU, COJICUCTBUSI PACIIMPEHUIO MPaB U BO3-
MOKHOCTEH JIeBOUYEK, MOBBIIIEHUS KadecTBa OOpa3oBaHUS U
obecrieueHnsi OE30MaCHBIX M OTBEYAIONIUX CAaHUTAPHBIM TpeOo-
BaHUSIM yCIIOBUH B IIKOJAX.

B JlomonHUTENBHOM KOHBEHIIMKM 00 YMpa3aHEHHH padCT-
Ba, pabOTOPTOBIM U WHCTUTYTOB M OOBIYAeB, CXOJHBIX C padCT-
BOM, Bce (hOpMBI MPUHYAUTEIHHOIO Opaka OMpEeNeNsioTCs Kak
o0bIyau, CXOAHbIE ¢ paOCTBOM, HU3BOIAIINE OJHOTO U3 CYIPYroB
JI0 TIOJIOKEHUS JIUIa, B OTHOUIEHHUH KOTOPOTO OCYIIECTBISIOTCS
HEKOTOPBIEC MU BCE MPABOMOYHS, MPUCYIIHE MPaBy cOOCTBEHHO-
cTi. B MexayHapoaHOM paBe Te moJiokeHus B paMkax KoHBeH-
IIUHM, KOTOpBIE 3alpeIlaloT NMPUHYAUTENbHbIE M PaHHUE Opakwu,
ObUTM JOMOJIHUTENIBHO MOATBEPKAeHbl. BMecTe ¢ TeM ¢ rogamu
MOHMMAHKUE TOTO, YTO MPHUHYIUTEIbHBIC U pAaHHUE OpaKu SBIIS-
I0TCS 0/1HO U3 opM padcTBa U, ClIE0BATEIBHO, MTOITHEBOJIBHBIM
Opaxom, cTajo 6osiee pacIIbIBUATHIM.

OT noHEBOJILHBIX OPAaKOB CTPaaloT KaK B3pOCIbIE, TaK U
neTd. B coOTBETCTBUH ¢ MEXITyHApOJHBIM IIPABOM IIPaB YeJIOBE-
Ka pe0EHOK HE MOMKET JaTh OCO3HAHHOE COTjlache Ha Opak.
B nanHoMm ciydae Opak cuMTaeTcs 3aKIIOYEHHBIM IO MPUHYXIe-
HUIO U MOJAINAJAET MO KaTeropuio CXOJHOM ¢ pabCTBOM MpaKTU-
K4, onpeneneHHol B KonBeHuu. MexayHapoJHOE MpaBo MpaB
yenoBeka, BKIovass KonBeHuio, TpeOyeT yCTaHOBIECHUS MHUHH-
MaJIbHOTO OpavyHOro BO3PACTa, MPH ITOM B KaUeCTBE TAaKOTO BO3-
pacta pekomenayerca 18 ner. CrnenuanbHbId JOKJIATYUK OTME-
9aeT, YTO B HEKOTOPBIX CTPaHAX MUHUMAJIBHBIN BO3pacT BCTYII-
neHus B Opak cocraBiseT MeHee 18 ser. UM Taxke ObLIIO OTME-
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YEeHO, YTO B HEKOTOPBIX CTpPaHAX ICHCTBYIOT MCKIIOYCHUS, pas-
pelaromye BCTyIuieHHe B Opak Jil, He JOCTHUTIINX MPEeIyCMOT-
PEHHOTO JUIS BCEH CTpaHbl MUHMMAJILHOTO Bo3pacTa. Crennais-
HBIM JIOKJIAJJTYMKOM OB BbICKa3aH HACTOSTEIbHBIN MPHU3BIB B Ta-
KUX CHTYaIlMsIX MPUHUMATh CTPOTHE MEPHI K TOMY, YTOOBI TpaBa
peOeHKa B pe3ysibTaTe BCTYIUICHHS B Opak HUKOMM 00pa3oM He
HapyLIaJINCh.

Te napyeHus, KOTOpble UMEIOT MECTO B paMKax IOJIHE-
BOJILHOTO Opaka, HE MOTYT pacCMaTpPHBATHCS TOJBKO KaK aKThI
HAaCWJIMSI B OTHOLICHWU JKEHIIUH U JIEBOYEK, IOCKOJBKY, XOTS
HOJABIISIONIee OOJBIINHCTBO JIMI, COCTOSAIINX B HOAHEBOJIHHOM
Opaxe, COCTaBIIAIOT IEBOYKU M HKCHIIMHBI, €r0 )KePTBAMU OKa3bl-
BAIOTCS TaK)Ke€ MAJbUYMKU M MY)KYMHBL. B cuiy reHnaepHsIx mpe-
nyOeXIeHUH MalbyMKaM M MYKUYMHAM 4YacTO OKa3bIBAETCS IPO-
IIe BBINTH W3 NMPHHYIUTEIBHOrO Opaka, MPOXKMUBATh B Ka4eCTBE
pa3BeICHHOrO JIMIA, BCTYNHTh B IOBTOPHBIA Opak u oOpectu
KOHTpPOJIb HaJ CBOEH JKH3HBIO; 3TO, B YACTHOCTH, OOYCIIOBJIICHO
TEM, YTO OHH, KaK MPaBUJIO, UIMEIOT 0oJiee BBICOKUI YPOBEHB 00-
pa30BaHMs ¥ MOTYT ObITh (DMHAHCOBO He3aBUCHMbIME'. Harpo-
THUB, ICBOYKU M KCHIUHBI SBIIAIOTCS OoJiee ySA3BUMBIMU U Yallle
CTpasaloT OT CEKCYaJbHOTO U (U3MYECKOTO Hacwiusi. B HacTos-
meM JaokymeHTe CrienuanbHBIH JOKJIAQIUYUK PaccMaTpHUBAJIOCh,
IpEeXJe BCEro, MOJOXKEHUE JICBOYEK M JKCHIIMH, OKA3aBIINXCS B
MOJHEBOJIBHOM Opake, UMEHHO 1O 3TUM NpPUYHMHAM, a TaKXe B
CBSI3M C TEM, YTO HAMEPEHHO, B CHJIy OIIMOKM WIN YIyIICHHS
uHpOpMaLUsA O BO3JIEHCTBUN MOJHEBOJIBHOTO Opaka Ha Majbyu-
KOB M MYXYMH HOCUT KpailHE OTpaHUYECHHBIN XapaKTep.

C panHero Bo3pacTa JEBOYKH BOCIUTBHIBAIOTCS U pac-
CMAaTpUBAIOTCA KaK TOBap, KOTOPBIN OyJeT MCIOIb30BaH IS YK-
peIyIeHUs CeMEUHBIX CBA3EH M COXPaHEHHs YECTH B JOMOJIHEHUE
K (PMHAHCOBBIM aKTHBAaM U C IOMOIIBI0 KOTOPOTO MOXHO YIIyd-
IIUTh SKOHOMHYECKOE TOJIOKEHHE CeMbH. Takoe JUCKPUMHHA-
[IIOHHOE OTHOLICHHE B CEMbE YTBEP)KIAETCS B OOIIECTBE M Ha

4 A/HRC/21/41.
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MNPOTSKEHUH BCEH JKU3HU JIEBOYKU. YYacTHEe B 3TOM JPYIrHX
JKCHILH B CeMbE U 001IecTBe erie 0ojiee YCHIUBACT BOCIIPUATHE
KEHILIMHBI KaK COOCTBEHHOCTH U 3aKpEIUIsieT MOHMMaHHUE TOro,
YTO HACHUJIME B OTHOILICHHH YWICHOB CEMbH M3 YHCIIa )KCHIIMH He-
00X0JIMMO TEPIETh, @ COOTBETCTBYIOLINE BOMPOCHI pelliaTh B ya-
CTHOM TOpsijiKe B paMKax ceMbd. C MOMEHTa BCTYIUICHHUS B Opak
K CYIpYTy WM CYIpyre OTHOCSTCS HE KakK K JIMYHOCTH, a KakK K
TOBapy, C YYETOM TOTO, YTO €0 MU ee coriacus Ha Opak He Tpe-
Oyercs.

B ycnoBusix noHeBOIBHOTO Opaka UMEeT MECTO U Apyras
CXOJHasi ¢ paOCTBOM MPAKTHKA, TOCKOJIbKY CYNpPYra B KOHEYHOM
MTOre OOBIYHO CTAHOBMTCS JOMAILIHEH MPUCIYToil’ H 00BEKTOM
CeKCyalIbHOTO pabcTBa (T.€. OHA MOJBEPraeTcsl CeKCyalbHOM IKC-
IUTyaTallud B pe3yJIbTaTe UCIOJIb30BAaHUS CHIIBI UM YIpO3bl CH-
noi). U, XoTss 0OBIYHO CUMTAETCS, YTO CEKCyalbHOE PaOCTBO Xa-
PaKTEepHO JJIs IEPHOA0B KOH(MIMKTA, OHO MOXKET UMETh MECTO B
m00o0e BpeMsi B HapylieHue MexXaTyHapoaHOTO OWIUIS O TpaBax
yenoBeka. HamumoHanbHble CyIbl MPHU3HAIOT 3Ty KOHIIETIHIO.
XepTBbI MOAHEBONIBHOTO Opaka 4acTO HE B COCTOSIHUU OEXKaTh,
MOCKOJIBKY UX CEMbH W/WIH 00IIECTBO, B KOTOPOM OHH JKUBYT, HE
OKaXXyT UM MHOJACPKKH, OyIb TO O SKOHOMHYECKUM MPHUYNHAM
WINA B CUJIY TPAJAULMOHHBIX, KyJIbTypHBIX U PEIUIHO3HBIX YOEXK-
neHuil. Bmecte ¢ TeM Takue BepoBaHUS U IPAaKTHKa HE MOTYT
OBITh HCIIOJIB30BAaHbl ISl ONpaBJaHUS IOJHEBOJIBHOIO Opaka.
CornacHo JlomoTHUTETbHONH KOHBEHIIUU O paOCTBE TOCyAapCTBa-
YYaCTHHUKH JIOJDKHBI OCYIECTBUTH MOJHYIO OTMEHY WIIM YIIpa3J-
HEHUE TaKUX CXOJHBIX ¢ paOCTBOM HMHCTHUTYTOB M OObIYaeB, Kak
MOJHEBOJIbHBIN Opak. OHa HE JOMyCKaeT HUKAKUX HCKIIOYCHUH,
IIPU KOTOPBIX paOCTBO MOXKET MPOJIOJIKATH CBOE CYLIECTBOBAHUE.
B xoze pa3Butus MexayHapOIHOTO MpaBa ObLIO MOATBEPKICHO,
YTO PaOCTBO SABIIAETCS MPECTYIIEHUEM MPOTUB YEIOBEYHOCTH H,
TaKuM 00pa3oM, HUKaKue KyJbTYpHbIE COOOpaXXeHHUS, TPaIULIUN

> HRC, 15éme, 24/08/2010 A/HRC/15/20/Add.2, Rapport du Rapporteur
spécial sur les formes contemporaines d'esclavage, y compris leurs causes.
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WIM PETUTHO3Has MPaKTHKa HE MOTYT OBITh HCIOJIb30BaHbI IS
OTpaBJaHUs MOJHEBOJILHOTO Opaka.

[TonTBepkeHne TOro, 4TO MPUHYAUTEIbHBIE U paHHHE
Opaxu SIBJISIIOTCS CXOIHON € paOCTBOM MPAKTHUKON, UIMEET BaXKHOE
3Ha4YeHHe, MMOCKOJIbKY OHO JIaeT MpEeCTaBICHUE O TeX HapyIICHU-
s1x°, KOTOpBIE IPHXOMHUTCS TEPIETh KEPTBaM, U GOpPMax BMeIIa-
TENbCTBA, HEOOXOAUMBIX JIsl MPEAOTBPAIECHUs IOJIHEBOJIbHBIX
OpakoB, KOHTPOJIS HaJ HUMHU U TpecienoBaHus 3a HUX. Kpome
TOT0, B IpOrpaMMax 3alluThl KEPTB MOTYT OBbITh CIELHATbHO
MPEeyCMOTPEHBI MEpPBI, PACCYUTAHHBIE HAa TOJACPKKY KEPTB
MOJHEBOJILHOTO Opaka. braromapst 3ToMy ¢ 0OCyXIEeHHs TpaB
JKEHIIIMH U JIEBOYEK MOXHO OBLJIO MEPEUTH K OOCYKICHHIO BO-
mpoca 00 OTMeHe paObCcTBa B OOIIMHAX.

Paboueii rpymnmoii yTBep:KIanoch, YTO COXpaHEHHE Mpu-
HYJUTENbHBIX U PaHHUX OpaKoB SBIISETCS PE3yJIbTaTOM TeHIep-
HOT'O HEPAaBEHCTBA U OTCYTCTBUS KaK KyJbTYypbl OOpa30BaHHS IS
JIEBOYEK, TaK M TOHHMMaHUS HEOOXOIMMOCTH Pa3BUTHUS B HHUX
YyBCTBA CAMOYBa)KEHUSI.

HccnenoBanus mokasaiu, YyTO MOJABISIONIEe OOJBIINH-
CTBO JKEHIIIMH, COCTOSIIMX B TIOJHEBOJILHOM Opake, ObLIM BbIa-
HBI 3aMyk jaeBoukamu. [lo manuem Jletckoro donga Opranusa-
uu O0benunenHbix Haruit (FOHUCE®), Gonbliie Bcero paHHUX
OpakoB 3aduxcupoBaHo B Hurepe, 3aTtem cnemyror Yan, Manu,
I'Bunes, LlentpansHoadpukanckas Pecry6nuka, Mo3zam6uk, Ma-
naBu U Dduonus. [[eBymIKM W KEHUIMHBI B YCJIOBUAX IOIHE-
BOJIBHOTO Opaka CTaJIKUBAIOTCS C OJWHAKOBBIMH HApPYIICHUSIMH,
U, €CJIM HE YKa3aHO WHOE, YIIOMHHAEMbIE B HACTOSIEM JOKYMEH-
T€ HAPYUICHHSI OTHOCSITCS KaK K JEBOYKaM, TaK U K JKCHIIMHAM.
BwmecTe ¢ Tem neBouku B ropa3zo OONBIICH CTETICHH IOJBEPIKE-
HBI HACWJIMIO BBUJY MX HU3KOTO YPOBHS (PH3UYECKON U IMOIHO-
HaJBHOM 3penocTH. [lomomHuTEIbHAS KOHBEHIMS O paOCTBE 3a-
mpemaeT J00d WHCTUTYT WIH OObIYail, B CHIIy KOTOPBIX JKEH-
HIMHY O0€IalT BhIIATh WK BBIJAIOT 3aMY’K 0e3 MpaBa 0TKaza C

¢ www.ohchr.org/../HRCouncil/.../A.HRC.21.41 ru.
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€e CTOPOHBI €€ POJIUTENH, ONEKYH, CEMbSl UJTU JII000€e JIpyroe Jin-
1[0 WJIW TPYIINA JIMI 32 BO3HATPaXKI€HUE ACHbI'AMH WJIU HATYpPOU;
MY>K JKEHIIIMHBI, €r0 CEMbs WM €T0 KJIaH UMEIOT MpaBo MepenaTh
ee JApyromy Iy 3a BO3HATPaXJACHUE UM WHBIM 00pa3oM; WU
e JKEHIIMHA 110 CMEPTU MY’Ka MeperaeTcsl M0 HACIEICTBY JIpy-
romy JuILy.

KonBeHnust 6e30roBopoyHo 3anpeniaeT NpuHy IUTelIbHbIE
panHue O6paku. B cooTBeTcTBHHM CO CT. | TOCYIapcTBa-y4acTHUKA
0053aHBI OTMEHHUTH JTF000H HHCTUTYT MM 00bI¥ail’, B CHITy KOTO-
poro peGeHOK MU TIOJPOCTOK MoJioke 18 net nmepempaéres oqHUM
WK 000MMHU CBOMMH POJUTENISIMH WM CBOMM OIEKYHOM JIPYyro-
My JIMITy, 32 BO3HArpaxJIeHWe Wiu 0e3 TaKOBOTO, C IENBI0 JKC-
TTyaTaIiH 3TOro peOeHKa MM TOAPOCTKA HITH €ro TPy A" .

Jns pemieHusi Bompoca O MPUHYAMTENbHBIX W PAHHHUX
Opakax B COOTBETCTBUHU CO cTaTheil 2 KoHBEHIMH TrocyaapcTBa-
YYaCTHUKH OOS3aHBI YCTAHOBUTH, TJAE€ HAIICKHUT, COOTBETCT-
BYIOIIMA MHHHMAJIBHBIA OpadHbIi BO3pACT W IMOOMIPSATH yCTa-
HOBJICHHE TOps/IKa, MPU KOTOPOM oOOecreunBaeTcsi cBOOOAHOE
U3bsBIEHUE 00EMMHU CTOPOHAMM COTJIaCUsl Ha BCTyIUIEHUE B Opak
B NPHUCYTCTBHH KOMIIETEHTHOI'O TPa’KJAHCKOrO JOJIKHOCTHOIO
JUIA WIK CIY>KUTENS KyJbTa, a TaKXKe MOOLIPSITh PErUCTPALIUIO
OpaxoB.

DTO MOJOXKEHHE OBUIO MOATBEPXKICHO B cTathe 16 (2)
BceoOmelt nexnaparuu npaB yenoBeka 1 B KonBeHIuu o cora-
CUU Ha BCTyIUIEHHE B Opak, MUHUMAJIbHOM OpayHOM BO3pacTe u
peructpamuu O6pakoB 1962 r. Ctathst 2 MOCIEIHEH TIIACUT, YTO
roCy/1apCcTBa-y4acTHUKH YCTaHABIMBAIOT MHHHMAaJbHBIMN Opau-
HBI BO3pPACT, KOTOPBI HE MOXKET ObITh MeHee 15 JeT coriacHo
HE HUMEIOIIeH 00s3aTeNIbHYI0 CHIIy PEKOMEHIAIMH, COMPOBOXK-
natomierd Konenuuto. Jlamee oHa TiiacUT, YTO HE JOIMYCKAETCS
IOpUINYECKOTO 0OpMIIEHUs Opaka C JIUIIOM, HE TOCTUTTIIUM YC-

7 The State of the World’s Children 2011: Adolescence — An Age of Opportu-
nity.
¥ A/JHRC/21/41 8 GE.12-15169.

149



TAHOBJICHHOTO BO3pacTa, KPOME TeX CIyuyaeB, KOIJa KOMIETEHT-
HBIi OpraH BJACTU B WHTEpPECax CTOPOH, BCTYMAKIIUX B Opak,
paspelaer caenaTh IpU HAJUYUK CEPhE3HBIX MPUYUH UCKIIIOYe-
HUE U3 3TOTO MpaBUia.

B cr. 23 (2) MexayHapoaHOTO MakTa O TPaKIAHCKUX U
MOJIMTUYECKUX MMpaBaxX 3a MYXXYMHAMU U KCHIIWHAMH, JOCTHT-
HIMMH OpayHOTo BO3pacTa, MPHU3HAETCsS MPaBO Ha BCTYIUICHHE B
Opak U mpaBo OCHOBBIBATH ceMblo. Ctarhs 23 (3) rmacur, 4To HU
0oIH Opak He MOKET OBITh 3aKJIFOUYECH 0€3 CBOOOIHOTO U MOJTHOTO
COIJIacHsl BCTYMAOIIUX B Opax.

KonBennus o nukBuaanuu Bcex GopM ITUCKPUMUHAIINY B
OTHOIICHUU J>KCHIIVH COJEPKUT KOHKPETHBIC TMOJOXKEHUS, Ka-
caromuecsi IpuHyIuTeapHoro o6paka (ct. 16 (1) b)) u pannero
opaka (ct. 16 (2)). B coorBercTBUM co cT. 5 KoHBEeHIMHU O JHK-
BUJAIMK BceX (POPM IUCKPUMHUHAIIMM B OTHOILIEHUU >KCHIIUH
roCyAapCTBa-yYYaCTHUKHU MPUHUMAIOT BCE COOTBETCTBYIOIIUE ME-
PBI 711 U3MEHEHUS COLMANbHBIX M KYJIbTYPHBIX MOJEJei moBe-
JEHUS MYXXYHUH ¥ KEHIIWH C MENbI0 JOCTH)KCHUS MCKOPECHEHUs
IpelpacCyKOB U yIpa3IHEHUs: 00bIYaeB U BCell Mpovel mpakTu-
KU, KOTOpPbIE OCHOBAHBI HA WJIe€ HETIOJHOLIEHHOCTH WJIM MPEBOC-
XOJICTBA OJHOIO M3 MOJIOB WJIA CTEPEOTUITHOCTH POJIH MY>KUUH U
JKEHIIHH.

Crartps 21 (2) AdpukaHckoit xapTuu MpaB U OCHOB OJia-
roCOCTOSIHUSL peOeHKa IJIacHUT, YTO AETCKUe Opaku U oOpydeHue
JIEBOYEK W MaJbYMKOB 3ampelialoTcsl M MPUHUMAIOTCA dhdek-
TUBHBIC MEpBI, BKIIOYas 3aKOHOJATENbHBIC, TS ONpPEICICHUS
MUHHUMAaJIbHOTO OpayHoro Bo3pacta B 18 met. B cr. 6 [IpoTokomna
2003 r. kK AdpUKaHCKON XapTUU MpPaB YEIOBEKAa U HAPOAOB O
npaBax >KeHUIIMH B A(pHKe rOBOPUTCS O TOM, YTO HU OJIUH Opak
HE MOXET OBITh 3aKJIF0UEH 0€3 CBOOOIHOTO U MOJHOTO COTIACHS
00erX CTOPOH, M COJAEPKUTCS TpeOOBaHUE K TOCYIapCTBaM IPH-
HSTh COOTBETCTBYIOIME HAIIMOHAIBLHBIE 3aKOHOAATEILHBIC MEPHI
C LIETIBI0 TapaHTUPOBATh, YTOOBI MUHUMAJIbHBIA BO3PACT BCTYII-
JieHus B Opak /sl )KeHIIUH cocTaBisul 18 neT.
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22 despanst 2008 r. o neny Obsurumens npomue bupmwi
u op. Cneumanbubiii cyq no Ceeppa-JleoHe BrepBble IpU3HAT
HACUJIbCTBEHHBIH Opak B KaueCTBE MPECTYIUICHUS MPOTHB 4Yeso-
BEYHOCTHU COIJIACHO MEXIYHApOJHOMY YrojoBHOMY mpaBy. Cyn
HOJATBEPAMI, YTO B CIIydae MPUHYAUTEIBHOrO Opaka MpecTyIHUK
WIM CBSI3aHHOE C HUM JIMIIO IPHUHYXJIAeT APYroe JIMIO, ¢ OMO-
LIbIO CHJIBI WJIM YTPO3bI CHJIOH, C TIOMOILBIO CJIOB UM COOTBETCT-
BYIOLIETO MOBEACHUSI, K CYNPY’KECKON KU3HU B pe3yibTare IpHU-
YMHEHUS KEPTBE TSHKKUX CTPaJaHUN WINM CEpbe3HOro ¢usnye-
CKOT'0 WJIM ncuxudeckoro yuep6a. Cya caenan BBIBOJ O TOM, UTO
HACUJIbCTBEHHBIH Opak MOKET CONPOBOXAATHCS TAKXKE OJHUM
WM HECKOJIBKUMU MEKIYyHAPOJIHBIMU MPECTYIUIEHUSMH, TAKUMU
Kak oOpaleHrue B paOCTBO, JIMIICHUE CBOOObI, N3HACUIOBAHHE,
oOpaleHne B cekcyaiabHoe padbcTBo 1 noxumieHue. Cya oTMeTHII,
YTO MPECTYMJICHUE NPUHYAUTEIBHOI0 Opaka He HOCUT UCKIIKOYH-
TEJIbHO WJIN IPEUMYIIECTBEHHO CEKCYaJbHOI'O XapaKTepa U Kak
TAaKOBOE ITOJIHOCTBIO HE OXBATHIBAETCSI COCTABOM IIPECTYIUICHUS
CeKCyaJbHOTo padcTBa. JKeHIIUHBI, KOTOPBIE aBAJIN CBHIETEINb-
CKHE IIOKa3aHHA II0 TOMY JAE€Iy, ONHMCHIBAIM NPUHYINUTEIbHBIE
Opaku Kak ps] HapyLICHWH, BKIIOYas MOXMIIEHHUE, MPUHYIHU-
TEJIbHBIA TpPYyJ, JHUILIEHHE CBOOOABI, TEIECHbIE HaKa3aHUs, Ha-
CUJIbCTBEHHBIE JIEHCTBUS U CEKCYaJIbHOE HACUIIHE.

B 2005 r. ITapnamentckas accamOsess Cosera EBpombl
IpUHsUIa pe3oionuio 1468 0 MpUHYIUTENBHBIX U JETCKUX Opa-
Kax. AccamOnes onpenaenuia NPUHYAUTENbHbBIA Opak Kak «CO03
JBYX JIULI, 110 KpallHE!d Mepe OAHO U3 KOTOPBIX HE JAJIO IOJHOTO
cornacus Ha Opak». OHa ompenenia AETCKUNA Opak KaK «COm03
JIBYX JIML, 10 KpallHEH Mepe OAHO M3 KOTOPBIX HE JOCTUIJIO
18 mer». Cpenn mpouero OHa HACTOATENIBHO MpHU3Baja HaIHMO-
HaJIbHbIE NTapJaMEHTBI rocyAapcTB — wieHoB Coseta EBpornbl om-
pENEIUTh MUHUMAJIBHO YCTAHOBJICHHBIA 3aKOHOM BO3pacT BCTY-
IUIeHUS B Opak JAJs JKeHIIMH U MY)KYUH Ha ypoBHE 18 et uim
HOBBICUTH €r0 JIO 3TOr0 YPOBHS, MPEAYCMOTPETh 00S3aTENIBbHYIO
JUIS KaXKJI0ro Opaka mpoueaypy OObsBICHHUS M BHECECHHS KOMIIE-
TEHTHBIMM BJIACTSIMHU B O(QUIMAIBHBIA PEECTp, a TAKKE U3YUYUTh
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BO3MOXXHOCTh paccMaTpUBaTh aKThl MPHUHYIUTEIHLHOTO Opaka B
KaueCTBE CAMOCTOSITEILHOTO COCTaBa npeCTynneHmI9.

B cBoeit o6mieit pekomenganuu Ne 21 KomuteT mo auk-
BUJAIINM JWCKPUMHUHALIMA B OTHOIICHWW J>KEHIIMH YKa3bIBAeT,
YTO MUHUMAJIbHBIM BO3pACT sl BCTYIUIEHUS B Opak JAOJDKEH CO-
CTaBJISITh HE MeHee 18 JIeT Kak JUIsi My>KYUH, TaK U JUJIS KESHIIKH.
DTO BO3pacTHOE OrpaHUYEHHE, KOTOPOE COOTBETCTBYET OIpejie-
nenuro pedbenka B KoHBeHIMN 0 mpaBax peOeHKa, TAaKKe OTpaxe-
HO B CT. 21 AdpuKaHCKOI XapTUH MpaB U OCHOB 0JIArOCOCTOSTHHS
pebeHka.

CoxpaHeHHe TaKkOW BpPEAHOW MPAKTHKW MOOYIWIIO B TO-
cnennee BpeMs Komuter nmo nukBuaanuu Bcex GOpM AUCKPUMU-
HaIlUM B OTHOIIEHUU >XKeHIUH U Komurter mo mpaBam pebGeHka
MPUCTYIUTH K pa3paboTKe CBOETO MEPBOTO COBMECTHOTO 3aMeva-
HUS OOIIETO MOPsIAKA O BPEAHOW TPaIUIIMOHHOMN TpaKkTuke. Man-
JaTapyuy CHENHabHBIX MpOoIenyp, B 4acTHOCTH CrenuanbHbINA
JOKJIaTYMK [0 BOMPOCY O HACUJIMHU B OTHOILIEHUM KEHILUH, €ro
MpUYMHAX U MOCJIEACTBUAX, MPEAMETHO paccMaTPHUBAIN BOIPOC
0 MPUHYAUTEIBHBIX U PAaHHUX Opakax B JOMOJHEHHE K JAPYTUM
BOIIPOCaM, MMEIOIIUM OTHOIICHHE K TOJHEBOJIBHBIM Opakam, B
TOM YHCJIe KacarolMMCs yOUICTB B 3aIIUTY YE€CTU U CEKCYaJlbHO-
ro pabctBa. B cBoem moknazne o moe3nke B Comanu Crienuanb-
HBIA JTOKJIaJ4YUK [0 BOMPOCY O HACWJIUU B OTHOIIEHUU KEHILIUH
czenana BbIBOJ O TOM, YTO, XOTsI TIOTHEBOJIbHBIE OpaKu JCHCTBU-
TEIbHO MMEIOT MECTO, OCOOCHHO B CEJIbCKUX paliOHaX, B CUILY
OTCYTCTBHUSI JAHHBIX HEBO3MOXXHO OIPENEINTh MACIITa0bl pac-
MPOCTPAHEHHOCTH W3HACWJIOBAaHUI W PAaHHUX W/WIM TPUHYAU-
TenbHBIX GpaxoB'’.

? A/HRC/21/41.
1% A/HRC/20/16/Add.3, myHkr 24.
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[To muennto CnenuanbHOrO TOKJIAJ4MKa MO BOIMPOCY O
TPaJULIMOHHON NPAaKTHUKE, 3aTParuBarOLIEN 310POBbE )KeHH_[I/IH“
W JIEBOYCK, MpaKTHKa MPUHYIAUTEIBHOTO Opaka 3aciy’KHBaeT
MPHUCTAIHLHOTO BHUMAHUS CO CTOPOHBI MEXIyHApOJHOTO CO00-
uiectsa'?, MOCKOJIBKY €€ y/IaCTCSl HCKOPEHUTH JIMIIb TOT/1a, KOrAa
JKEHIIUHBI OyIyT paccMaTpUBAThCS KaK IMOJTHOIMPABHBIC Y4acT-
HUIIBl COIIMAJIbHOM, YKOHOMUYECKOH, KYJIbTYPHOW W MOJUTHYE-
CKOM JKU3HHU.

B nactosimem paznene CrneuuanbHbIA JOKJIAIYUMK pac-
CMaTpUBAET KOPEHHBIC MPUYUHBI TIOJHEBOJILHOTO Opaka, KOTO-
pBI€ BKJIIOYAIOT B c€0s HEOOXOAMMOCTh YKPEIUICHUS CEMEHHBIX
CBsI3€d, HEJIOMYCTUMOCTb MOPOYAIIUX OTHOILIECHUMN, 3aIIUTY CJIO-
YKUBIIUXCS KYJbTYPHBIX U PEJTUTHO3HBIX I/I,Z[eaJ'IOBB, 3aIIUTy Yec-
TH CEMbU U KOHTPOJb 32 JKEHCKUM TOBEACHHUEM M CEKCYaJIbHO-
CTBIO.

OCHOBHOW TNPUYMHON TOJHEBOJBHOTO Opaka sBIseTCA
TE€HJIEPHOE HEPABEHCTBO, KOTAa B CUITY KYJbTYPHBIX WJIH PETUTH-
O3HBIX YOEKICHHIA IEBOYKHU U KEHIIMHBI BOCTIPUHUMAIOTCS B Ka-
YeCTBE TOBapa, T.€. JIUII, HE CIIOCOOHBIX MPUHUMATH MPABUIILHBIE
pEIIeHHsT OTHOCHTEIBHO TOTO, ¢ KEM M KOTJla BCTYIaTh B Opak.
JleBoYeK M KEHIIWH BBIHYXKIAIOT K TOMY, YTOOBl OHU CTaHOBH-
JUCHh HEBECTAMU, MOCKOJIbKY 3TO 00Jer4yaeT KOHTPOJIb HAJl HUMH
1, B Clly4ae JIEBOYECK, MTO3BOJISIET TAPAHTUPOBATh COXPAaHEHUE UMU
JIEBCTBEHHOCTH, TIPU ATOM YAJIMHAETCS UX MEPUOJ PEPOTYKTHUB-
HOCTH, YTO BEJET K YBEJIMYECHHUIO YHCIIA IETEH.

I'ennepHOe HEpPaBEHCTBO TAaKXKe CHOCOOCTBYET COXpaHe-
HUIO TIOJTHEBOJIBHBIX OPaKOB uepe3 BO3JeHCTBHE Ha (popMasbHbIC

"' BenoycoBa A.A. IIpaBo Ha 3/0pOBbE B MEXIyHAPOJHOM IPABE: HCTOPHS
cranoBienus // Bectauk Poccuiickoro yHMBepcurera apyx 061 Hapomos. Ce-
pust: FOpuanueckne Haykn. 2013. Ne 3. C. 270-278.

"> A/HRC/21/41.

3 Bonkoea H.B. KyneTypHBIE TpaBa Kak OTAEIbHAS KaTETOPHS CUCTEMBI TIPaB
4eJIoBeKa: MEeXIAyHapOoaHO-TIpaBoBbie acnekTsl / BectHuk Poccuiickoro yHu-
BepcuteTa ApyxkObl HaponoB. Cepus: FOpuamueckme Haykm. 2013. Ne 2.
C. 275-285.
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MpaBoOBbIe cUCTeMBI. 1 XOTs mpaBo KEeHIIMHBI BBIOUPATh, KOTIa U
3a KOr0 BBIXOJIUTh 3aMYXK, MPU3HAECTCS B MEXIYHAPOJHOM MpaBe
npaB uyenoBeka, a KomuteT no nukBuaanuu Bcex GopMm AUCKpU-
MUHAIMU B OTHOIIIEHUY KeHIIUH, KomMuTeT 1o npaBam pedeHKa u
JIpyrue TOTOBOpPHBIE OpraHbl HACTaMBAIOT Ha TOM, YTO MHHHU-
MaJbHBIA BO3PACT BCTYIUICHUS B Opak MOKEH ObITh HE MEHee
18 met, B psAle CTpaH C BBICOKMM YPOBHEM IOKa3aTelsl PaHHHUX
OpakoB JEHCTBYIOT BMECTE C TEM pa3HbIC MPABOBBIC HOPMBI B OT-
HOILIEHUU COTJacHs IJi1 MaJbYMKOB U JeBOoYeK. Takue moioxe-
HUSl YKPEIUSIIOT U Y3aKOHHMBAIOT UK O TOM, YTO Opak CTaHO-
BUTCS MOAXOMASIIUM ISl IeBOYEK B OoJjiee paHHEM BO3pacTte, yeM
JUTsE MabuuKoB. [laTpuapxaibHble 3aKOHBI U MPAKTUKA OTPAHH-
YUBAIOT BO3MOXHOCTH KEHILIMH U IEBOUYEK OrOBapUBaTh YCIOBUS
B OTHOIIIEHUH Opaka v CeKCyaJbHOTO M PEPOIYKTHBHOTO 30PO-
BB 11 IpaB’ .

IOHUCE® coobmiaer 0 TOM, 4TO B HEKOTOPBIX CTpaHax
paHHHE Opaku pacCMaTPUBAIOTCSI B CEMbSIX B Ka4eCTBE CPE/ICTBA
3alUTHI I€BOYEK OT JOOPAYHBIX MOJOBBIX OTHOIICHUN, KOTOPHIE
MOTYT HaHECTH YPOH UX YECTH U YECTU UX CEMEH.

HccnenoBanusi MOKa3bIBaIOT, YTO IOJHEBOJIBHBIE Opaku
HauboJiee pacipocTpaHeHbl B OCAHBIX ToMoXo3siicTBax. Cormac-
HO uccaenoBanuto, nposeaeHHoMy IOHUCE®, BeposTHOCT TO-
ro, 4TO JICBOYKA W3 OCTHEHIIEr0 JOMOXO03MCTBAa BHIUIET 3aMYK,
B TPHU pa3a MpPEBBIIIACT AHAJOTUYHBIN MOKAa3aTeNb NI JIEBOYKHU
13 caMoro 6oraTtoro qoMoxo3sicTBa. [TocBsieHHoe moapocTKam
uccinenoBanne ®Ponna Opranuzanuu OOveauHeHHBbIX Haruii B
00sacTi HapOJOHACEIICHUS IOKA3BIBACT ~, YTO B Hurepun 80 %
caMbIX O€IHBIX JIEBOYEK BBIXOJAT 3aMyX B Bo3pacte 1o 18 mer
1o cpaBHeHHIO ¢ 22 % W3 KaTeropuu CaMbIX OOraThIX JEBOYEK.
BaxxHO OTMETUTH, UTO MpPEASIOKEHUE MPUIAHOTO MJIM BBIKYIA 3a
HEBECTY HE O3HAYaeT, YTO >KEHIIMHA OKa3bIBAETCS B MOJHEBOJIb-
HOM Opake. B JaHHOM KOHTEKCTE 3J10yNOTpPEOJICHUEM SIBIISETCS

4 A/HRC/21/41.
5 Tam xe.
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3aKiroueHue Opaka Oe3 coryacus, a He Tuiata. Bmecte ¢ Tem B
HEKOTOPBIX CTpaHaX BHECCHHME BBIKYIA 32 HEBECTY (PAKTHUYECKH
CO3[1aeT Y MY>KYHMH BII€YATICHHE, YTO OHH BJIAJCIOT CBOMMH JKe-
HaMH. B HEKOTOpBIX CiIy4asx pOAMTENM 3aCTaBISIIOT HEBECTY
BCTYIHTH B ITOJHEBOJIbHBIN OpaK C IEJIbI0 YIydIINTh CBOE KO-
HOMHUYECKOE TOJIOXKEHUE WIM PACIUIaTUTHCS C JOJITaMH CEMbH.
benHble ceMbr U3 CENBCKUX PAiOHOB Halle MPHHYKAAIOT YICHOB
CBOEW CeMbU M3 YMCJa JKCHIIMH K BCTYIUICHHIO B Opak mo ¢u-
HAHCOBBIM COOOpa)KeHUSAM, a HE B CHJIY KYJBTYPHBIX M PEIUTH-
O3HBIX NpHUKH. Takas maara MOXKET MPOU3BOIUTHCS B ACHEKHOM
WIN HaTypaJlbHOW (OpMe B IOJIB3Y CEMBH JKCHIIMHBI, OIEKyHa
WK JI000T0 APYroro JHIA WK IPynnsl. B Takux ciaydasx cembs
HEBECTHI 3aCTaBIISICT €€ HAXOANUTHCS B MTOJHEBOJILHOM Opake, Io-
CKOJIbKY BO3BpAallleHHE TOMOH O3HaudaeT Juid €€ CeMbU Heo0Xo-
JMMOCTh BEPHYTH BBIKYII 32 HEBECTY €€ MYXY HJIHM CEMbE MYKa.
B cutyamum, korna HeBecta Obula NPUHYXKAECHA K Opaky Hu3-3a
JIOJITOB, €€ CEMbsI 4acTO OBIBaCT HE B COCTOSIHUM BBIIIJIATUTH IIO-
JYyYEeHHBIN 3a HEBECTY BbIKYI. Hampumep, Korja HEeBECThI CTaHO-
BATCS JKepTBAaMH (PU3NYECKOTO, MCHXOJIOTUYECKOTO W CEKCY-
QIBHOTO HACWUJIMS, MX HyKJIE€apHbIE CEMbH HE MPUHUMAIOT UX 00-
paTHO, MOCKOJIBKY OHH JIOJDKHBI B TAKOM CJTydae BEPHYTh BBIKYII
32 HEBECTY.

VYBenuueHne 4uciIa MOJHEBOJIBHBIX OpakoB MPOUCXOIMT
TaKXe B pe3yJbTare KOHQJIUKTOB U MOCTKOH(IMKTHBIX CUTyalui
BBUJIy TOTO, YTO JIEBOYEK M XKCHIINH, KOTOpBIE ObUTH 3aBepOOBa-
Hbl WJIM TOXHIIEHBI BOOPYXKCHHBIMHM TPYIIAMH, MPHHYKIAIOT
BBIXOANTH 3aMyX 3a KOMOaTaHTOB. BbUIO ycTaHOBIEHO, YTO Ta-
KH€ BOOPY’KEHHBIE TPYIIIbI, KaK «ApMHs cOpoTuBiIeHus: boray,
NPUHYXIAIOT IEBYIIEK K BCTYIJICHUIO B TIOJHEBOJIBHBIE Opaky B
LlentpansHoadpukanckoit Pecrybmnmke, Jlemokparuueckoit Pec-
nyosuke Konro u FOxxaom Cyz[aHe16.

Kak y’xe roBopusock, BOIpoc 0 MOJHEBOJIBHBIX Opakax B
YCIIOBUSX KOH(IIMKTOB HENABHO MOIY4YHI 0c000€ OCBELICHHUE

' Cm. moxyment S/2012/365.
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Omaromapst npunsatuio CrenuanbHbiM cygoM 1o Ceeppa-Jleone
AMOXaJBHOTO permeHus no aeny OOBHHUTENs MPOTUB bBpumbl u
ap., B kotopom Cyn BIepBble MpU3HAN MPUHYIUTENbHBIN Opak
IIPECTYIUIEHUEM IIPOTUB YEJIIOBEYHOCTH COIVIACHO MEXTyHAapOJ-
HOMY YTOJIOBHOMY TIPaBy.

B IOxHoli Adpuke ¢usznyeckne nauua M CyNpy>KECKUe
napbl MOJyYUIIM IPABO BHIOMPATH 3aKOH, COTJIACHO KOTOPOMY pe-
TyJUpyeTcss uX Opak, 4To Jaj0 UM BO3MOXHOCTH OTKA3aThCS OT
TPaJULMOHHBIX CUCTEM (€CIM OHU CUYHUTAIOT UX YTHETAIOIIMMHU
WIM JTUCKPUMHUHALIMOHHBIMU) B IIOJIb3Y 3aKOHA, OCHOBBIBAIOILIE-
rocs Ha KoHBEHIIMM O JTUKBUAALMU BceX GOPM AUCKPUMHUHAIIUU
B OTHOIIEHUHU XEHIUMH. Takol moaxo[ cieqyeT AONOJHUTEIBHO
U3YYHTbh, C TEM YTOOBI MPUBECTH BCE 3aKOHBI B COOTBETCTBHE C
MEXIyHapOAHBIMU CTAaHIAPTAMHU.

Bo MHOrux crpaHax MIIMPOKO pacmpoOCTpaHEHO yOexie-
HUE, HaIlIE/IIEE CBOE BBIPAKEHUE U B 3aKOHOAATEILCTBE, COIJIAC-
HO KOTOPOMY MY’K MMEET MpaBO Ha IOJOBOH aKT U MOKET Ha-
CTauBaThb Ha OCYILECTBICHUM 3TOr0O MpaBa C HCIOJb30BaHUEM
cuibl. Bmecte ¢ TeM cTpaHbl Bce yalle UAYT Ha OTMEHY TaKHX
3akOHOB. Tak, mocie JONATHUX OOIIECTBEHHBIX AMCKYCCHH M KOH-
CyJbTallMil C 3aMHTEPECOBAHHBIMU CTOpOHaMM ['aHa, cpeau mpo-
4ero, BHECI]A TMONPAaBKH B CBOE 3aKOHOJATENLCTBO, C TEM YTOOBI
3alIUTUTH KEHIIUH OT W3HACWUJIOBaHUS B Opake, W MPHUHSIA HO-
BbIIl 3aKOH, IIPEyCMaTPUBAIOLIMI YTOJIOBHYI OTBETCTBEHHOCTh
32 aKThl (PU3UYECKOTO, CEKCYaJIbHOTO W (DU3UOJIOTHYECKOTO Ha-
CWIIMSI, 3allyTMBaHUs, YIrpo3 M IPECIECIOBaHUM B OTHOIICHMAX
MEXIy Cynpyramu, APYTMMH CEKCyaJdbHbIMU MapTHEpaMu U
OBIBIIMMU MTaPTHEPAMHU.

[To nanapiM FOHUCE®, Gpaku cpeau moapoCcTKOB (Koraa
OJIMH W3 CYNPYTroB WK 00a cynpyra He nocturiau 19 ser) gacro
BCTpEYaroTCs B cTpaHax AQpuku, pacnosiokeHHBIX K tory oT Ca-
xapbl. B 3Tux permonax O00JbIIMHCTBO OpakoB 3aKIIOYAETCS JIU-
namu B Bozpacte 15-18 ner. KOHUCE® npennonaraet, 4To paH-
HHUe Opaky 4acTo paccMaTpUBAIOTCS KaK CIIOCO0 3aIlUTUTH JEBO-
YeK, a MHOI/Ia U MajJbUYUKOB OT CEKCYaJbHBIX MOCATaTENIbCTB,
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PacHylIeHHOCTH U COIMAJIbHOTO OCTpaku3Ma. B HEKOTOphIX 00-
[IMHAX POAUTEIN BOCIIPUHUMAIOT IEBOYEK KaK CBOE OOTaTCTBO.

Hwxe omucanbl (GopMbI MOTHEBOJILHOTO Opaka, ¢ KOTO-
PBIMH CTAJIKUBAIOTCS JKEHILUHBI U IEBOYKH.

bpak, 3akmtodeHHBI 0€3 coryacusi CTOPOH, SIBJISETCS
dbopmoii Opaka, Korja He MOJYYCHO COTIacHe OJHOM M 00enx
cTtopoH. OTCYTCTBHE COTJIacusl SBJISETCS OCHOBHBIM MPHHIIUIIOM
Bcex (OopM MOAHEBOJHHOrO Opaka. B HEKOTOpBIX ciyyasx st
omnpaBAaHus Opaka, 3aKIOYEHHOTO Oe3 corjacusi CTOPOH, CCHI-
JAIOTCS Ha TIOJOKEHUs 3akoHa. Hampumep, 4TOOBI 3alIUTHUTH
YEeCTh JEBOYKM WM JKEHIIMHBI, B HEKOTOPBIX CTpaHax XepTBa
W3HACUJIOBAHUS MOXET OBITh MPHUHYIUTEIHHO BBIAHA 3aMYyX 32
CBOETO HACWJIbHUKA, €CJIM TOCJEIHUN BBIpa)KaeT Corjiacue Ha
3T0. B TakoMm cityyae HaCWJIBHUK ITOJy4YaeT HpomeHI/Ie”. N xots
Takue Opaky MPEeAnoI0KUTEIBHO OCHOBBIBAIOTCS Ha 000I0THOM
COTJIaCHH, CTpax Mnepes KJIeHMOM Mo30pa U JIaBJIEHUE CO CTOPOHBI
CEMbU HMHOIJIA 3aCTaBIISIIOT KEPTB M3HACUIIOBAHUS COTJIAIIATHCS
Ha HuX. Pabouas rpyrmmna mo BOmpocy o JUCKPUMHHAIIUUA B OTHO-
[IEHUH S>KEHIIUH B 3aKOHOJATENbCTBE M HA IMPAKTUKE HEIaBHO
coobummna o ciydae Amunbl @unanu u3 Mapokko, KoTopasi 1o-
KOHYMJIA JKU3Hb CaMOYOMHCTBOM IIOCJI€ TOTO, KaK OHa Mpero-
JIOKUTENBHO ObUTa BBIHYKJEHA BBINTH 3aMy 3a M3HACUIOBAB-
mee ee auno. Crates 475 YrosoBHOro kojaekca Mapokko npeay-
CMaTpUBAeT, YTO OOBHHSEMBI B W3HACHUIOBAHUU TOXUTHTEIH
WIK COOJIa3HUTENb HECOBEPILIEHHOJETHEH MOXeT OBITh ONpaB-
JIaH, €CIIH JKEHUTCS Ha Heil . JKCHIMHBI i ACBOYKH, COCTOSIIIE
B TIOJIHEBOJILHOM Opake, 00s13aHbI BHIMOJIHATE BCE PaOOTHI 10 J10-
My, a B HEKOTOPBIX ClIy4asx — paboTaTh BHE JOMa, B MarasmHax
WIK Ha epMax U KUTh MOJOBOI KU3HBIO CO CBOUMHU MY KbSMHU.
Ecnu oHM HE BBHIMOTHSIOT CBOM O0S3aHHOCTH B JJOCTATOYHOM CTe-
MIEHU, TO UM yTPpoKaeT (U3NYECKOE U IICUXOJIOTHYECKOe HACUIINE
CO CTOPOHBI UX MY>KEH WIM CEMEU UX Myxkeh. Bo MHOrMX Takux

7 A/JHRC/21/4116.
'8 Cm. moxyment A/HRC/20/28/Add.1, mynxr 24.
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Cilydasix JIeBOYKa WJIM JKEHIIMHA SBIISIETCS TaK)Ke )KePTBOM M3HA-
CUJIOBaHUs B Opake.

CekcyanbHOe paOCTBO MMEET MECTO B TOM Cilydae, ecliu
OJTHO JIMIIO TOJIHOCTBIO KOHTPOJHUPYET Apyroe, Oyab TO C IMOMO-
IIbI0 CHJIBI WJIM YIPO3bl MpUMEHEeHus: cuibl. [IpuuuHOl cekcy-
AJIIBHOTO pabCcTBa CTAHOBATCS MOJHEBOJbHBIE Opaku. Kak ynomu-
HaJOCh paHee, JCBOUYKH, OOpallleHHbIE B pUTyalbHOE pPaOCTBO,
BBIHYKJICHBI 3aHUMAaTbCSI CEKCOM CO CBSIIIIEHHUKOM, KOTOPBIH yC-
TaHABJIMBAeT OpayHble OTHOILICHUS MEXAY JIEBOUYKOW M OOMXKecT-
BOM'~. PHTyalbHO MOpaGOIIEHHAs JEBOYKA MOKET OBITh TAKKE
MPUHYk/I€HA 3aHUMATbCS CEKCOM C HECKOJIBKUMU CEKCyalbHBIMU
napTHepamMu, KOTOPBIE CUUTAIOT, YTO OHU TaKUM OOpa3oM OUH-
matorcs. JleBodek Takke (GU3NIECKU OCIIa0SI0T OEPEeMEHHOCTD,
pPOIBI M, B COOTBETCTBYIOIIUX CIIy4asix, a0OpPThl, KOTOPbIE OHU
nepeHocsT. [lo mpuynHe MHOTOYMCIEHHOCTH IOJIOBBIX MapTHE-
POB JICBOYKH CTPAJAIOT OT WH(PEKIHUN MOJIOBBIX MyTel U BEHEPH-
yeckux 3a0oneBanuii. He nmest BO3MOKHOCTH yexaThb Wi o0pa-
TUTKCS 32 TIOMOIIBIO, OHU YaCTO OIMyCKAIOTCS Ha JIHO OOIIeCTBa,
MPAKTUYECKH JIUIIAACh MOJIEPKKU. ITO CIOCOOCTBYET (hopMuU-
POBAHMIO Y HUX YYBCTBA HEYBEPEHHOCTH U HHU3KOW CaMOOIICHKH,
YTO 3aKPEIISIET UX MOJHEBOJIbHOE COCTOSIHHUE.

B wuccnenoanun IOHHCE®, nocBsALEeHHOM paHHUM
OpakaM, yKas3bpIBaeTCs Ha TO, YTO JUIsl I€BOYEK B BO3pacTe N0
15 ner B maTh pa3 BBIIIE OMACHOCTH YMEPETHh BO BPEMSI POJOB B
pe3ysbTaTe KpOBOTEUEHUS, CEICHca, MPEdKJIaMIICUU MU DKJIaM-
MICUU U OCIIO)KHEHUH MPHU pOJax, 4eMm JUIsl KEHIIUH B BO3pacTe
20-24 net. Uem MoyIOXKe HEBECTa, TEM OOJIBIIIE BEPOSITHOCTH TO-
r0, YTO OHA CTOJIKHETCS C CePhE3HBIMH OCIIOKHEHUSMHU BO BpEMs
POJIOB MO MpUyYrHE PU3NUECKON HE3PEIOCTH ee Tena. DU3nIecKn
HEPa3BUTON JEBYIIIKE BO BPEMs POJIOB YTPOKAIOT TAKUE OCIIOXK-
HEHUS, KaK aKylIepCKHH CBUII, Pa3pbIB Bllarajviia, MOYEBOTO
My3bIpsl W/WIKM MPSMOM KHIIKH, YTO MPHUBOIUT K HEACPHKAHHIO
MOYM W BbIIETeHUIO (ekanuii. J[eBOUkKM MOIBEpPraroTcs BCe

YA/HRC/21/4118 GE.12-15169.
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00JbIlIEMy PUCKY BO3HUKHOBEHUS MPOOJIEM CO 3J0POBLEM B CBSI-
31 C TMIOBTOPHOM OepeMeHHOCThIO U pogamu. Kpome Toro, y HUX
OTCYTCTBYET JOCTYyNl K HH(MOpManuu 00 HUX PEenpoayKTHBHOM
3I0POBbE U MEAUIIMHCKOM JICUCHUH.

B 2004 r. ormMe4eHO, YTO NI€TH, POAUBIIKECS OT BbIJAH-
HBIX 3aMyX JEBOYEK, B JIBa pa3a yalle yMUPAIOT B BO3pacTe 10
I roga, yem JeTy >KEHUIMH, pOAMBIIMX B Bo3pacte 20-29 ner.
Ecnu e oHU BBDKMBAIOT, TO 3TH JIETU Yalle, YeEM T€, KTO POIUJI-
csl y GoJiee B3pOCHbIX MaTepel, CTPaJaloT OT MJI0OXOro JICYEHUS U
HETOJTHOIICHHOTO MUTAHUs B Pe3yJIbTaTe HECOOTIOACHHS PeKUMA
MUTaHUS MaTePhIO.

B cTpanax ¢ BBICOKMM YpOBHEM 3a00JIEBa€MOCTH
BUY/CITN {om HEKOTOpBIE MY>KUYHWHBI IPEAMOYUTAIOT BCTYIIATh B
Opak ¢ JIeBOYKaMU, KOTOPhIE COXPAHSIIOT JAEBCTBEHHOCTh U SIBHO
He uHuimposansl BUY. Bmecte ¢ TeM sl 1€BOYKM paHHHMA
Opak c GoJee B3pPOCIIBIM, UMEIOIIUM OMBIT TTOJIOBON JKU3HH MYK-
YUHOW He rapantupyert 3amuty ot BUY. MccnenoBanus, npose-
nennble B Kennn n 3amOun, CBUACTENHCTBYIOT O TOM, YTO 3a-
MY KHHUE JIEBOUKH Yallle OKa3bIBaroTCs MHpUmupoBanubimu BUY,
YeM CEKCyallbHO aKTUBHBIE HE3aMY>KHHE JEBOUKH TOTO K€ BO3-
pacta. Kpome Toro, mpuumHaMu CEphE3HBIX AOJTOCPOYHBIX MO-
CJHEACTBUM ISl ICUXUYECKOTO 3/I0POBbsSI KEPTB SBIISIOTCS U30JIsI-
1S, U3HACWJIOBAHKE B OpaKe U CIOBECHBIE OCKOPOJICHHS.

Cumnraercs, 4To 1O YPOBHIO 00pa3oBaHUs MOXKHO Hambo-
Jiee TOYHO ONpPEAeNIUTh TOT BO3PACT, B KOTOPOM JI€BOYKA BBIIIET
3amyk. [lo nanaeiM FOHUCE®, B Mo3am6uke okomno 60 % He-
00pa30BaHHBIX JIEBOYEK BBIXOJAT 3aMyX B Bo3pacte 10 18 jer no
cpaBHeHMIO ¢ 10 % neBodek, MMEIOUIMX 3aKOHYEHHOE CpellHee
oOpa3oBanue, 1 MeHee 4yeM | % NeBouek, MOMYUYMBIINX BbICILIEE
obOpa3oBaHue.

JleBouek 3a0MparoOT W3 IIKOJBI U 3aCTaBISAIOT BCTYIATh B
MOJHEBOJIbHBIN Opak. Huskuii ypoBeHb 00pa3oBaHUS WU €ro
MOJIHOE OTCYTCTBHE PE3KO OrPAHUYMBAIOT UX BO3MOXHOCTU U
BBIOOD, YTO JENAET UX YKOHOMUYECKH 3aBUCUMBIMU OT MYKEH U
YS3BUMBIMU TIEPE]] JIMLIOM HHILETHI, €CIM UX MYXKbS YMHUPAIOT,
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OCTaBIISAIOT UX WIH Pa3BoOAATCS ¢ HUMU. B Tom oOmiecTse, B KO-
TOPOM CYIIECTBYET IMOJHEBOIBHBINA Opak, MaTbYMKOB YacTO IIie-
HAT Oonbiie, yeM neBodek. Kpome Toro, nccienoBanue, mpoBe-
JIeHHOe BceMHpHON OpraHusanuel 31paBOOXpPaHEHUs, IIOKa3bl-
BAaeT, YTO JKEHIIUHBI U IEBOUYKH C HU3KUM ypOBHEM 00pa30oBaHUS
B OOJIbIIEH CTENEHM MOABEPraloTCs PUCKY HACHUIIMs, 4eM Oolee
o0pa3oBaHHbIE JKEHIIMHBI CTAapIINX BO3pacToB. Uem BbIlIE ypo-
BEHb 00pa30BaHUS JACBOYEK, TEM MEHbIIE OHU MOABEPIKEHBI PUC-
Ky mojHeBoIbHOTO Opaka. B O6seaunenHoi Pecryonmke Tanza-
HUS BEPOSTHOCTh BBIXOJa 3aMy> B Bo3pacte 10 18 yer mis nui
KEHCKOI'0 I0JIa, KOTOphIE MOCEIAIA CPEIHIOK0 IIKOIy, Ha 92%
HUXKE, YeM ISl IEBOYEK, KOTOPBIE YUWINCHh TOJIBKO B HaYaJdbHOM
HIKOJIE.

Komuter no nukBuaanuu IUCKpUMUHAIMU B OTHOILLIEHUU
KEHIIIMH B cBoel oOmielt pekomeHaanuu Ne 19 nmpuszHaeT npuny-
JTUTeNbHbIe Opaku OAHON M3 (OPM HACHIIMS B OTHOIICHUU KCH-
mH. Kpome Toro, B KonBeniuu o npaBax peGeHKa COAEPKUTCS
MPU3BIB K TOCYIapCTBAM-y4aCTHUKAM 3alIMIIATh JeTe oT Pu3u-
YECKOT0, NICUXUYECKOT0 U CEKCyaJlbHOI0 HACUIIUS U JKCIUTyaTa-
LMK TOCPEACTBOM 3aKOHOJATENbCTBA U JIPYTUX COLUAIBHBIX U
BOCHHUTATEIbHBIX Mep. O05S3aTeNnbCTBO MO 3alIMTE AETEeH OT Ha-
CUJIUSL paCIIPOCTpaHSETCA Ha 3alUTy OT POAUTENICH U BOCIIUTATE-
nei. Crarbs 34 KoHBEHLIIMM TTPEyCMaTPUBAET, YTO TOCYIapCTBa-
YYaCTHUKH OOS3YIOTCS 3alllMIIaTh peOCHKa OT CEKCYaJbHOM 3KC-
IUTyaTallil ¥ CeKCyalbHOro coBpaileHusi. Hacunue B cembe
BKIIIOUaeT B ceOs (pu3mueckoe U CEeKCyallbHOE HACHIIME U MOKET
OBITh COBEPILIEHO CYNpPYIroOM, €ro POJACTBEHHUKAMHU MU JIPYTUMHU
yieHamMu ceMbH. [lo manueiM FOHUCE®, keHIIMHBI U IEBOYKH,
BCTyMaromue B Opak B Bo3pacte 10 18 yer, ABIAOTCS MeHee 00-
pa3oBaHHBIMU, UM B OOJIBIIEH CTETICHU yTPOXKAET HACUIIHE B CE-
Mbe€, IIPH ATOM OHU CUUTAIOT, YTO MUX MYXbSI COBEPILEHHO 3acCiy-
JKEHHO M30MBAIOT WX, B OTJIMYUE OT CBOUX CBEPCTHHII, KOTOPHIC
BBIXOJAT 3aMyK nozxe. B Kennn 36 % neBouek, KOTOpbIE BCTY-
nwiy B Opak B Bo3pacte A0 18 jer, cYyuTaroT, 4To My>X4nHa UHO-
r7a 3aciy’KeHHO M30MBaeT CBOIO *keHy, o cpaBHeHHIO ¢ 20 %
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3aMyXHHX KeHIIMH. KpoMe TOro, eBOYKH pexe y4acTBYIOT B
06CYKICHIH BOIPOCOB [IAHWPOBAHHS CEMBH"

Kenmunsl, coctosmye B MOAHEBOJILHOM Opake, He MOJb-
3YIOTCSI HaJJIeXKallel 3alIuToi BBULy CBOEH 0c000 ysA3BUMOCTH,
CBSA3aHHOM C UX IOJIOM, HU3KUM COIMAIIBHBIM CTAaTyCOM M BO3-
pacToMm (eciau peuyb HAET O JAeBOoYKax). Bo MHOrux crpaHax ot-
CYTCTBYIOT 3aKOHBI, YCTaHABJIMBAIOIINE YTOJIOBHYIO OTBETCTBEH-
HOCTh 32 MPHUHYAWUTENbHBIE Opaku MM CXOIHYIO C pabCTBOM
MIPAKTUKY, ICTOYHUKOM KOTOPOH SIBJISIETCS MMOJAHEBOJIBHBIN Opak,
TaKyIo KaK IMOAHEBOJIBHBIA TPY/l B JOMAITHEM XO3SHCTBE WU W3-
HacWJIOBaHUE B Opake, B OCHOBHOM B CHIIy TOTO, YTO HEKOTOpPbIE
37I0yNOTpeOIeHHsI, KOTOpble MPOHMCXOIAT B Opake, yacTto pac-
CMaTpUBAIOTCSI KaK BHYTpPUCEMEIHBIE JieJla U BMELIATEIbCTBO B
HUX M3BHE HEPEIKO BOCIPUHHMAETCS C HEOJ00peHueM, Io-
CKOJIbKY OHO MpPEJICTaBISETCS] BTOPKEHUEM B YACTHYIO KU3Hb.
TakuM oOpa3om, HAOMIOJACTCS TEHICHIHS K PETYIHPOBAHHIO
3TOM (pOopMBI pabCTBA B YaCTHOM TOPSJIKE, BHE CY/Ia.

Eme pa3 oTMeTnM, 4TO B HEKOTOPHIX CTpaHaX MPHUHITO
3aKOHO/ATEIbCTBO, KOTOPOE MPEIyCMaTPUBAET, YTO C HACUJIbHU-
Ka MOXXET OBITh CHATO OOBHMHEHHE B WM3HACWIOBAaHWHM, €CIIU OH
KEHHUTCS Ha CBOEH >kepTBe. Takue 3aKOHbl HE MPU3HAIOT MOTEP-
MeBIIee JIUI0 KEPTBOW U HE YUYHUTHIBAIOT €€ MpaBa, MOCKOIBKY
3alUIIAIOT TOJIBKO JIMI0, COBEpIIuBLIee mpecTymieHue. [Ipasa
JKEPTBBI JIOMOJHUTEIILHO HAPYIIAIOTCS B TOM CIIy4ae, €ClId OHa
BBIHY>K/ICHA BBIXOJIUTh 3aMY>K 3@ CBOETO HACHJIbHHMKA U BCTYIaTh
B TIOJIHEBOJIbHBIN Opax.

Takum 00pazoM, MOKHO CAeNaTh CIEIYIOIINE BBIBOABI U
JaTh PEKOMEHIAIIHH:

— Bompoc o moHeBoIbEHOM Opake HOCUT (pparMeHTapHBIH
XapaKTep, 4TO CKA3BIBACTCS HA XAPAKTEPE ero PACCMOTPEHUS”

— 3aKOHO/1aTeNbCTBO JOKHO MPEeayCMaTpUBaTh BO3ZMOXK-
HOCTb OOBSIBIIATh HEJCHCTBUTEIHLHBIMH, aHHYJINPOBATh WU pac-

2 URL: www.who.int/gender/violence/who_multicountry_study/en/.
2! URL: http://afghanistan.unifem.org/media/pubs/08/factsheet.html.
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TOprath Opaky, 3aKJIFOYEHHBIE 110 IPUHYKICHHIO, 0€3 U3IIUIIHEro
OpeMeHH /s )KEPTB TaKUX OpaKoB.

Taxue cBs3aHHbBIE C OJHEBOJIBHBIM OpakoM HapylleHUs,
KaK IIOJHEBOJIbHBINA TPYJ B JOMAIIHEM XO3SICTBE U CEKCYyalbHOE
paOCTBO, TOJKHBI OBITh OTHECEHBI K KATETOPUU YTOJIOBHBIX IIpe-
cTyruieHui. [IpaBUTenbCTBA TOJIKHBI TAKXKe OCYIUTh MPECTyILIe-
HUSl, COBEPUICHHBbIE B 3aIUTY YE€CTH, M YKPENHUTb COOTBETCT-
ByIOIlle€ 3aKOHO/AATENbCTBO. JKEpTB MpEeCTyIUIEHHH B 3alIUTy
YECTU U MEPEHECIINX UX JIUI HE ClIeAyeT MOMEIaTh MO ONEeKy B
LEJIAX WX 3aLIUThI; BMECTO 3TOr0 HEOOXOAMMO 00ecneunBaTh UX
0€30IacHBIM HJIbEM Ha J0JITOCPOYHOI OCHOBE.

— XepTtBam cnenyer MpeaoCTaBIATh MCHUXOCOIHATbHBIC
yCIIyTH, HalpUMep IO JIMHUHU OOIIMHHBIX MEXaHU3MOB MOJAEPXK-
KU U 00CITy’>KMBaHUs, BKIIIOUass MOOUIU3AIIMIO OOIMHBI U MOBBI-
IIEHUE YpPOBHs €€ MH(POPMHPOBAHHOCTU O IOCIEACTBUSAX IIpe-
CTYIUICHHUH, C TEM YTOOBI IOMOYB MPEJOTBPATUTH HOBBIE MPECTY-
IUIEHUS U 0Ka3aTh COJEHCTBUE B JI€JI€ PEMHTETPALlUU )KEPTB.

Bo MHOrux crpanax, 3aKOHOJATENLCTBOM KOTOPBIX ycCTa-
HOBJICH MUHMMAaJIbHBII BO3pACT BCTYIUIEHUs B Opak, IpeaycMoT-
PEHBI TAaKXE HCKIIOYEHHUS ISl JEBOYEK, HE JOCTUTIIUX 3TOTO
BO3pacTa. B Tex cTpaHax, B KOTOPBIX CYLIECTBYIOT TaKHE UCKIIIO-
YeHHUs, HEOOXOIUMO TPeTyCMOTPETh TINATEIBHO IMPOAYyMaHHbIE
IpOoIEeyphl, TApaHTUPYIOIIME HaWyullee oOecrieueHne UHTepe-
coB peOeHka B Opake. Cnemyer 00s3aTh YacCTHBIE U TOCYAApCT-
BEHHBIE YUPEXKIEHHUS CUCTEMaTUYECKH pacCMaTpUBaTh BONPOC O
TOM, KaK UX peIICHUs U JeHCTBUS 3aTparuBaloT MpaBa U MHTEpe-
CEI JIETEM.

— TpebOoBanue k COONIONEHUIO MUHUMAJIBHOTO BO3pacTa
HE MOXXET OBbITh BBINOJIHEHO, €CIIU B CTPaHE OTCYTCTBYET Hajie-
JKalasi CUCTeMa PEerucTpaluu poxaeHui u Opakos. Perucrpanus
POXIEHUH OJIKHA HOCUTh 00s3aTEeNIbHBIA XapakTep, Jake ecliu
Opax ponuTeneit He ObUT 3apETUCTPUPOBAH.

— Ilocne npuHATHS 3aKOHOAATENBCTBA, 3aIPELIAIOILErO
MOJHEBOJIbHBIN Opak, NMPHOPUTETHON 3adayeil CTAaHOBUTCS €ro
IIPaKTUYECKOE OCYIIECTBIEHUE U obecredeHne ncnoiaHenus. Mce-
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HOJIHEHHE TpeOyeT COTpyAHMYECTBA MOJIMIUM U CyAeOHON cuc-
TemMbl. TpeOyeTcs Takke MOBBICUTH YPOBEHb OCBEIOMIICHHOCTH
COOTBETCTBYIOLIUX JIULL.

— I'ocynapcTBam cieyeT co3aTh MEXaHU3MBbI, TIOCPECT-
BOM KOTOPBIX IPEACTaBUTENN OOIIMH CMOTYT COOOLIATh O Cllyda-
X TOJHEBOJBHOTO Opaka mo «renedoHaM JOBepUs», depe3
OOJIBHUIIBI, IIKOJBI /WA KITMHUKU.

l'ocynapcTBam crefyeT co3aaBaTh HOBBIE IIKOJIBI, HAHU-
MaTh KBaIM(PULUUPOBAHHBIX MpernoiaBareneid (B YaCTHOCTU W3
Yucia )KEHIIMH) U TOTOBUTH MpenojaBaTesei Mo TakuM mpeamMe-
TaM, Kak TreHjaepHas npobnemartuka, BUY/CITUJ u penpoayk-
THBHO® ¥ CEKCYaNbHOE 370POBbE™".

— I'ocynapcTBa AOKHBI IPUCTYIHUTh K IPOBEICHUIO KaM-
NaHWH 110 MOBBIIIEHUIO OCBEIOMJICHHOCTH O MOJIHEBOJIBHOM Opa-
K€ M CPEJCTBAaX MPaBOBOM 3alUTHI, UMEIOIIUXCA B pacropsike-
HUM TOTCHLUANBHBIX W PEaJbHBIX JKEPTB, O CHCTEMaX OXPAaHBI
PENPOSYKTUBHOIO 3/0pOBbSl M 3/APaBOOXPAHEHUS, a TaKXKe O
BOXHOCTHU PETHCTPALUU pOXaAeHUil u OpakoB. Takue kammaHuu
JIOJDKHBI OBITh PACCUMTaHBl HAa IIUPOKYHO OOIIECTBEHHOCTh U HA
paOOTHUKOB 3paBOOXpaHEHH. B cOTpynHUYECTBE C MECTHBIMU
OOIIMHAMU U UX PYKOBOJUTEINISIMH, BKJIFOYasl CTapEHIINH U pellu-
THO3HBIX JIUEPOB, CIEAyeT pa3paboTaTh MPOTrpamMMbl, KOTOpHIE
MO3BOJIAT MOJIOKUTh KOHEI] ITOIHEBOJIBHBIM OpakaM B 0OIIECTBE.

22 A/HRC/21/41GE.12-15169 23.
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MEXOYHAPOOHO-NMPABOBbBIE ACMNEKTbI
COXPAHEHUA TPAOULIMOHHBbIX 3HAHUMA,
FT’EHETUYMECKUX PECYPCOB U ®OJIbKITIOPA
B A®PUKE'

Connuyee Anexcandp Muxaiinosuu,

K.IOpUO.H., O0YeHm, 3aM. 348. Kagheopoll
MeAHCOYHAPOOHO20 NPasa

Poccuiickoeo ynusepcumema opyacovt Hapooos,
a.solntsew@gmail.com

Bopooves /Imumpuii Bacunvesuu,

acnupanm Kkagpeopvl MeHcOyHapoOHO20 Npasa
Poccuitickoeo ynueepcumema opysicovl Hapooos,
117198, Poccusi, Mocksa, ya. Muxnyxo-Maxknas, 0. 6,
vdvl33@yandex.ru,

C onHOM CTOPOHBI, TPAIULIMOHHBIE 3HAHUS, TEHETUYECKHE
pecypchl U (pOpMBI BBIpAXKEHUS KYJIbTYPbI SIBISIFOTCSI OObEKTAMH,
KaX/IbIif U3 KOTOPBIX TpeOyeT CleLUaIbHOTO PaBOBOTO MOAX0/1A
C LIEJIBIO 3alUThl U coxpaHeHus. Ho, ¢ qpyroii CTOpoHsl, BCe OHH
ABJIAIOTCA YacTbIO €IMHOTO HacleOus W HE JOJDKHBI IOIpasic-
JATBCA HA OTACNIbHBIC KaTeropuu. B paMkax HACTOAILIEro Hccie-
JIOBaHMsI HAc Kak pa3 MHTEpecyeT BTOpOil moaxoi. BcemupHnas
opraHu3alys WHTEUIeKTyaibHOU coOcTBeHHOCTH (BOUC) mpu-
3Haja, 4YTO «UCXOZs U3 3alUTHI IPaB KOPEHHBIX HApOJOB Tpaau-
LIMOHHBIE 3HAHMS, TEHETHUYECKUE PECYpChl MU TPAJULMOHHBIE
(GopMBI BBIpAKEHHS KYJIBTYpbl CTaBAT pa3Hble BOIPOCHI M, BO3-
MO’KHO, TOATOMY TpeOYIOT pa3HbIX KOMIUIEKCOB perieHuid. [lo-
TOMY TEPMHH «3HIOT€HHBbIE 3HaHMS» OyJeT UCHOJIb30BATHCS B
HACTOSIIIEM MCCIICJOBAHUU JUI XAPAKTEPUCTHKU BCErO0 MAacCHUBA
TPaZMLMOHHBIX 3HAHWM, TPAJULMOHHBIX 3HAHWH, CBA3AHHBIX C
TCHETHYECKUMH PECypcaMH, a TaKke TPAJAULIUOHHBIX (HOpM BBHI-
paskeHUs! KyJIbTypbl KOPEHHBIX HAPOJOB U UX OOIIUH.

' Cratps ny6nukyercs B pamkax rpanta PTH® (mpoext Nel2-33-01428).
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OHJIOT€HHbIE 3HAHUS 3aJI0KE€HbI B KYJbTYPHBIX TPAIHLIH-
X U JaBHUX MPAKTUKaX OOIIMH KOPEHHBIX HAPOIOB. DTO KHUBOM,
HAKOIJICHHBI MacCHUB 3HAHWUM, MPAKTHK, TPAAUIMA U (HOPM BHI-
pakeHUs KyJIbTYphI, CHOPMHPOBAHHBINA U MOIIEPKUBAEMBIN KO-
PEHHBIMHM HAapOJaMH B UX B3aMMOJICHCTBHU CO CPEIOd, B KOTOPOM
OHM CyHIeCTBYIOT. LlelocTHBIE O CBOEMY XapakTepy IHIOTEH-
HbI€ 3HAHUS TECHO CBS3aHbl C OTHOIIEHUEM MECTHBIX COOOIECTB
K CBOEH 3eMJie, K CBOMM TEPPUTOPHUSIM U MPUPOIHBIM pecypcam.
OHJOTeHHbIE 3HaHMSI 00pPa3yIOT CIOKHBIM KOMIUIEKC IMPEaCTaB-
JIEHUH, MHTepOpeTaluii u 3HaueHuil. OHU 0XBaThHIBAIOT A3BIK, HA-
MMEHOBAHMSI, CUCTEMBI KiIacCU(PUKAIMK, MPAKTHUKY HCIOJIb30Ba-
HUSL PECYPCOB, OOBIYAM M CHCTEMbI BepoBaHHil. KOHIemus 9H-
JIOTEHHBIX 3HAHWM OXBAThIBAET PA3IUYHbIC 3HAYCHHS Y Pa3HBIX
KOPEHHBIX HapOJIOB, 3aBHUCSIIUX OT HUX B OOECIECUYCHUU CPEICTB
K CYILLECTBOBAHMIO U OJaronoiyuus. JHIOT€HHbIE 3HAHUS BKIIIO-
4aloT )KUBOW MAaCCUB 3HAHUH, KOTOPbIE MOACPKUBAOTCS, Pa3BU-
BalOTCA U MEepeatoTCs U3 MOKOJICHHs B MOKOJIeHHe. TakuM obpa-
30M, B CWJIy aKTUBHOI'O XapaKTepa KOMIIOHEHTOB SHJOTE€HHBIX
3HaHWI, pacCMaTPUBAEMBIX B HACTOSIICH CTaThU, TPYAHO chop-
MYJIMPOBATh UX €AMHOE ONpPEIeIICHHUE.

OcHOBOITIOArarOMUiA acleKT dYHIONCHHEBIX 3HAHUH COCTO-
UT B TOM, YTO OHH BOIUIOMIAIOT B c€0€ KOJUICKTHUBHYIO HICHTHY-
HOCTb OOIIMH KOPEHHBIX HApOJOB, CIIOCOOBI MX BBDKMBAHUS B
OKpY’Kalolle cpeie U OTHolIeHHEe K Hell. OHM NUHAMUYHBI U
pa3BUBAIOTCS, AANTUPYSICh K M3MEHEHUSM B OOCTOATEILCTBAX
JKU3HU U MOTPEOHOCTSIX KOPEHHBIX oOmuH. OJHUM CIIOBOM, OHU
MIPEACTABIISIIOT COOOM CTpaTeruu 0OpalleHuss KOPECHHBIX OOIINH C
OKpYXaIOIIe WX Cpelod B CaMbIX pPa3HBIX 00JACTsIX, BKIIOYAs
MIPOU3BOJACTBO IPOJOBOJIBCTBUSL M CEIBCKOXO35MCTBEHHOM IpO-
JOyKIMK, 00pa3oBaHue, TOPTrOBIIIO U SKOHOMHUYECKOE pa3BuTHE. B
chepe 3apaBOOXpaHEHHUST OOJBINOE COIMAIBHOE, KYJIbTYPHOE H
HAay4YHOE 3HAY€HUE JJI1 KOPEHHBIX HApOJOB UMEIOT TPATUIMOH-

2 Wekundah J. M. Why Protect Traditional Knowledge? // African Technology
Policy Studies Network, Special Paper Series No. 44. Nairobi, 2012.

165



HbI€ 3HAaHUS B 00JIaCTU MEIULUHBL. B 3HIOT€HHBIX 3HAHUSIX 3HA-
YUTEJIbHYIO POJIb UIpaeT TeHACPHBIA aCMEKT, aKTHUBHO JCHCT-
BYIOIIMH, HO PEAKO paccMmaTpuBaemblil. JKEeHIIMHBI KOPEHHBIX
HApOJIOB UTPAIOT PEHIAIOLIyI0 POJb B CO3JaHUU, COXPAHCHUHU U
YCTOMYMBOM HCIIOIb30BAaHUHM OMOJIOTHYECKOTO Pa3HOOOpa3usi u
CBSI3aHHBIX C HUM 3HJIOT€HHBIX 3HAHUH, KyJIbTYPhl U TEXHOJIOTHH.
[ToaToMy O4YeHb Ba)KHO OKa3bIBAaTh >KEHIIMHAM KOPEHHBIX HapoO-
JIOB TOJIICPKKY, oOecreynBasi UM BO3MOXKHOCTh B MOJTHON Mepe
y4acTBOBaTh B NPUHSATUU HAa BCEX YPOBHSX pELICHHH, Kacaro-
HIUXCsl OJIAarOnOoTyqrst OOIIMHBL, ¥ BIUATH HA HUX.

KiroueBoe 3HaueHHe MMEIOT B3aMMOCBSI3U MEXIY SHJIO-
reHHBIMU 3HaHUSMU. OCHOBaHHBIC Ha OOBIYASIX 3aKOHBI CIIYKaT
JUISL peryJupoBaHUsl M KOHTPOJUPOBAHHUS Ipoliecca MNepeaaydu,
oOMeHa, UCTIONIb30BaHUS U TIPUMEHEHUS 3HAHUW. Y YUTHIBAsI BaXK-
HYIO pOJIb OOBIYHOTO IpaBa M OCHOBAHHBIX HAa OObIYaE CHUCTEM
OXpaHbl 3HAHWUW, KOPEHHBIE HAPOJBI BBIPAKAIOT OOECIOKOCH-
HOCTb OTHOCHUTEJIbHO BBIKMBAHMS UX COIMAIbHBIX MHCTUTYTOB U
MPAKTUK, B KOTOPBIX 0a3uPYIOTCS, COXPAHAIOTCS U TEPeaaroTCs
ux 3HaHus. I[lpencraBuTteny KOpEeHHBIX HApOAOB MOAYEPKUBAIOT,
YTO HHAOTEHHBbIE 3HAHUS MOTYT BBDKHMBATh M YCIEUIHO pa3BH-
BaTbCsl TOJBKO MPHU YCIOBHH IOJHOTO YBaKEHUS U MOJAECPKKU
WX OCHOBAaHHBIX Ha OOBIYASX 3aKOHOB M IMPAKTUK. DHIAOTCHHBIE
3HAaHUS HAKaIUIMBAJIUCh BEKAMH B MPOLECCE SMIIMPHUUYECKUX Ha-
ONMOJIeHUT U B3aMMOJCWCTBHSI C OKpY)KAIOIIEeH Cpenoi. DHAO-
TeHHbIC 3HAHMSI MEpelaloTcs U3 MOKOJEHHUS B MOKOJIEHHE uYepe3
COBMECTHBIE MPAKTUKU W YCTHBbIE CKa3aHus. OTCyTCTBUE MHUCh-
MEHHBIX JJOKYMEHTOB MOKET [TOCTaBUTh 3HJOTEHHbIEC 3HAHUS O]
yYIpO3y UCYE3HOBEHMSL.

Bompekn mpaBaM HWHTEUIEKTYyaJIbHOH COOCTBEHHOCTH,
IIPU3HAHHBIM COBPEMEHHOW CUCTEMOW IIpaB HMHTEIUIEKTYaJIbHOU
COOCTBEHHOCTH, SHJOTEHHbIE 3HAHUS BOCHPUHUMAIOTCA TIpe-
UMYIIECTBEHHO KaK MpUHAJIeKAIIUe MECTHOMY COOOIIECTBY, a
HE €ro OTAeNbHbIM 4WwieHaM. HaXosch B KOJIJIEKTUBHOM cOOCT-
BEHHOCTH, OHU C TPYZOM IMOJJAI0TCA 3aIIUTE JEHCTBYIOIIEH CHUC-
TEMOM TpaB WHTEUICKTYyaJIbHOW COOCTBEHHOCTH, KOTOpasl TapaH-

166



TUPYET 3aIIUTy H300pETeHUH U OPUTMHAIBHBIX IPOU3BEACHUN
MMEHOBAHHBIX JIUI[ WJIA KOMIIAHUM HA OTPAHUYEHHBIA MEPHUOJI.
OTcyTCTBHE MTPABOBOM 3alIUTHI SHAOTECHHBIX 3HAHUN CIY>KHUT CYy-
LICCTBEHHON OCHOBHOM NPUYMHOMN CETOAHSIIHETO pa3pyLICHUS U
CTPEMUTENBHON yTpaThl ATUX 3HAHUW. (714 peasbHON OXpaHbI
SHJIOTEHHBIX 3HAHUH HEOOXOIMMO HPUHATH HA MEXITyHApOTHOM,
PErMOHAIBHOM M HAllMOHAJIBHOM YPOBHSX JICHCTBEHHBIE MOJUTHU-
YECKUE U IPaBOBbIE MEpHI NPU MOJIHOLEHHOM M PAaBHOIPAaBHOM
y4acTUU KOPEHHBIX HApOAOB B pa3pabOTKe M YTBEPKIECHUU TaKHX
Mep.

B Komusenyuu o ouonocuueckom pasnoodpazuu 1992 o.
BIIEPBBIE PACCMATPUBAJICA BONPOC O NMPU3HAHUH, COXPAHEHUH U
KOMMEpPYECKOM HCIIOIb30BaHUH SHJOTECHHBIX 3HaHWU. CtaThs 8
(j) KonBennuu npemycMaTpuBaeT, 4TO KaXKJaas «JIOTOBAPHBAIO-
11asics CTOPOHA 110 BO3MOYKHOCTH M B COOTBETCTBYIOIUX CIIydasix
B COOTBETCTBMM CO CBOMM HAIlMOHAJIBHBIM 3aKOHOJATEJIbCTBOM
o0ecreynBaeT yBa)Xe€HHE, COXpaHEHHE U TOJAEpKaHHE 3HAHWM,
HOBOBBEJICHUN M MPAKTUKHA KOPEHHBIX U MECTHBIX OOIIMH, OTpa-
KAIOIMIMX TPAJULIUOHHBIN 00pa3 *U3HU, KOTOpPbIE UMEIOT 3Haue-
HUE JUIsI COXPaHEHUS M YCTOWYMBOTO MCIIOJIb30BaHUsI Onoornye-
CKOT'0 pa3Ho00pasus, CIIOCOOCTBYIOT MX 0o0Jiee MHUPOKOMY IpH-
MEHEHHIO ¢ 0JJOOPEHUs U MPU YYaCTUU HOCUTEJIeH TaKuX 3HAHUH,
HOBOBBEJICHUM W TPAKTUKH, & TAKXKE MOOUIPSIOT COBMECTHOE
[10JIb30BaHNE Ha CIIPABEAJIMBON OCHOBE BBITOJAMM, BBITEKAIOIIH-
MU W3 IPUMEHEHUS TaKUX 3HaHWW, HOBOBBEICHUM U MPAKTUKN.

OpHako cieyeT OTMETUTh, YTO MYHKT (j) cTaThb 8 UMeeT
ONpPEEIECHHBIN U3bsH, TOCKOJIBKY HUYETO HE TOBOPUT O 3allMTE
3HAaHUH, HO NPU3BIBAET JOTOBApUBAIOIINECS CTOPOHBI K yBaKe-
HUIO, COXPAaHEHHUI0 W MOJJEPKAHUIO TPAJAUIMOHHBIX 3HAHHUU
«B COOTBETCTBMM C HAllMOHAJIBHBIM 3aKOHOJATeNbCTBOMY. Ilpen-
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CTaBJISIETCS, YTO JAHHOE IOJIOKEHUE HE TapaHTUPYET KOPEHHBIM
HAPOJAM HUKAKHX IIPAB HA UX TPaIHIHOHHBIC 3HAHUS .

Bonbiryto posib B KOHTEKCTE HAILErO MCCIEIOBAHUS MPH-
3BaH ChIrpath Haeolickuii npomokon pe2yiuposanus 0ocmyna K
2eHEeMUYECKUM pecypcam U COBMECMHO20 UCHONb308aHUL HA
CNpageonueou U pPAaeHoli OCHOBE 6bl200 OMl UX NPUMEHEHUs
2010 2. x KonBeHnmu o 6uonornueckoM pasHooOpasuu (Haroii-
CKHI HpOTOKOJI)4, KOTOPBI BCTyNuJI B cuily B okTa6pe 2014 T.
B HarolickoMm mpoToKosie TOMYEPKUBACTCS HEOOXOAMMOCTH
MPEIBAPUTEILHOTO 0OOCHOBAHHOTO COTJIACHS KOPEHHBIX U MECT-
HbIX 00mwuH. Tak, ct. 7 Harolickoro nmpoTtokosa riaacut: «B coot-
BETCTBUU C MOJIOKCHHUSIMI BHYTPUTOCYIAPCTBEHHOTO MPaBa Kax-
Jasi CTOpOHA NPUHUMAET COOTBETCTBYIOLIME MEphbl C LEJbI0
obecreyeHust TOro, YTOOBI JOCTYIl K TPATUIIMOHHBIM 3HAHUSM,
CBS3aHHBIM C T€HETUYECKHUMH pECypcamMu, HOCUTENSIMU KOTOPBIX
SBIIIIOTCS KOPCHHBIE M MECTHBIC OOIIUHBI, OCYIIECTBISIICS C
MPEIBAPUTENLHOTO U OOOCHOBAHHOTO COTJIACHs WM O0J00peHus
U TIPU YYaCTHH JAHHBIX KOPEHHBIX U MECTHBIX OOIIMH U YTOOBI
ObUTH yCTaHOBJIEHBI B3aMMOCOTJIACOBAHHBIE YCIOBHUSY.

Ha ocnoBe cr. 15 KonBeHIuu 0 OMOIIOTMYECKOM pa3HO-
00pa3uu, B 0OCOOEHHOCTH YTO KacCaeTCsl IOCTyNa K T€eHETHYECKUM
pecypcam, cT. 6 Harolickoro mpotokosa cCoOAep>XKUT TpeOOBaHUE K
KaXKJOW CTOPOHE «B COOTBETCTBMM C HAIMOHAJIBHBIM 3aKOHOJa-
TEIHCTBOM TPU HEOOXOAUMOCTH MPHUHATH MEPhI, HalpaBlIeHHBIC
Ha MOJIyYeHUe MpeBAPUTEILHOT0, 0O0CHOBAHHOTO COTJIaCcHsl WU
01I00peHUsT M MPU yYaCTHUH KOPEHHBIX M MECTHBIX OOIIWH, IS

3 Cm: Mugabe J., Kameri-Mbote P., Mutta D. Traditional Knowledge, Genetic
Resources and Intellectual Property Protection: Towards a New International
Regime. Geneva, 2001.

* Connnen A.M. Bompoch! IocTymna K FeHeTHUECKHM PECypcaM H COBMECTHOTO
HCTIOJh30BaHUS BBITOA: MEXIyHApPOIHO-TIPaBOBEIE actekThl // CoBpeMeHHOe
MEXIyHapoIHOE MPaBO M HayYHO-TEXHUYECKUH Iporpecc: Marepuaisl Mex-
JIyHapOAHON HaydHO-TIPAaKTHYeCKoi KoH(pepeHmnu. MockBa, 8 nexabps
2011 r. / orB. pen. EMM. AbGaiinensaunos, A.X. Abamunze, A.M. ConHies.
M.: PY]IH, 2012. C. 539-548.
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MOJTyYEHHUsl JOCTyNa K TeHETUYECKUM pecypcaMm, eciu OHHU (KO-
PEHHBIE U MECTHBIE OOIIMHBI) 001a/1al0T YCTAHOBICHHBIM ITPABOM
MPEIOCTABIIATH JOCTYI K TAKHUM pECypcamy.

Henb3s oboiitn BHUManueM Koneenyuio FOHECKO 06
oxpame U NOOWPEeHUU paA3HO0Opasus opm KYIbmMypHO2O CAMO-
svipadicenuss 2005 2., KoTOpasi IpeaycMaTpUBaeT MEPHI 110 3alllu-
T€ W TOOIIPEHUI0 pa3HOOOpa3us (GopM BBIPAKEHHUS KYJIbTYPhI
(ct. 71 8).

Cpenu JOKYMEHTOB «MSITKOT0» TpaBa OTMETUM /leknapa-
yuto OOH o npasax kopennvix Hapooos 2007 2., B ct. 11 u 31
KOTOPOM COJEp>KUTCS HauboJiee MOJIHOE MPHU3HAHHE KOJUIEKTHB-
HBIX MPaB KOPSHHBIX HAPOJOB U OTPAKEHb MUHHMAIILHBIC TIpa-
BO3alIUTHBIE CTaHAAPThl, HEOOXOUMBIE ISl COJIEHCTBUS pa3BU-
THIO U 3aIllATHI KOPSHHBIX HAPOJIOB .

Pearupys Ha 00eCOKOEHHOCTh IO MOBOAY HIMPOKOMAC-
MTa0HOTO HECAHKIIMOHUPOBAHHOTO WCIIOJIH30BAHMS U HE3aKOH-
HOT'O MPHUCBOCHUS TPAJUIMOHHBIX 3HAaHUH, BKJIIOYasi TpeOOBaHUS
00 obecrieueHUM, TOMHUMO TPOYET0, SKBUBAJICHTHOM 3alUTHI
cucreM TpaaunuoHHbIX 3HaHU, BOUC B okTsa6pe 2000 r. yupe-
auna MeXnpaBUTEIbCTBEHHBIM KOMUTET 110 MUHTEILIEKTYaIbHOMU
CcOOCTBEHHOCTH, T€HETHYECKUM pecypcaM, TPaJUIMOHHBIM 3Ha-
HUSM U QoJbKiIopy (manee — MeXIpaBUTEIbCTBEHHBI KOMU-
ter)’. B 2009 r. [enepanshas accambiess BOUC mnopyunia
MeXmpaBUTEIHCTBEHHOMY KOMUTETY MPOBOJUTH IEPETOBOPHI B
LENSIX COTrJacOBaHUsl TEKCTa (MM TEKCTOB) MEXAyHapOAHO-
MPABOBOTO JIOKyMEHTa (WM MEXKIYHapOIHO-TIPABOBBIX JOKY-
MEHTOB), oOecreunBaroero 3p(OEKTUBHYIO 3alUTy TeHeTHYe-
CKHUX PECYpCOB, TPATUIIMOHHBIX 3HAHWNA U TPAJAUIUOHHBIX (HOpM
BBIPAYKEHHUS KyJIbTYphl. Tako! MeKyHapOAHBII JOTOBOP JAOJKEH
obOecrieunBaTh KOPEHHBIM HApoJaM JCHCTBEHHYIO 3alllUTy WX
3HaHuW. [IpU3HaHWEe HHAOTCHHBIX 3HAHUM HMHTEIUICKTYyaJbHOU

> AGammmse A.X. Opranmsanus O6bemuHeHHbIX Hamuit 1 3ammta mpas Ko-
peHHBIX HapoaoB: MoHorpadus. M.: PY/IH, 2010.
¢ Cm. noxyment BOUC WO/GA/26/6, 25 aBrycra 2000 roza.
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COOCTBEHHOCTBIO CTAHET HCTOPUYECKUM COOBITHEM B MEXKIYyHa-
POTHOM TIpaBe U 00ECIEYUT KOPEHHBIM M MECTHBIM OOIIMHAM,
paBHO Kak U IMPaBUTEJIbCTBAM, BO3MOXKHOCThH 3alIUTUTh TPaIH-
[MOHHBIE HAPOJHBIE CpPelCcTBa U (OPMBI BBIPAKEHUS KYJIBTYpPbI
OT HE3aKOHHOTO MPHCBOEHHUS, a TaKXe MO3BOJUT MECTHBIM CO-
oOmiecTBaM KOHTPOJIMPOBATH U COBMECTHO IMOJYYaTh BBITOTY OT
J000T0 UCTIOIB30BAHUS UX TPATUIIMOHHBIX 3HAHUI B KOMMepye-
CKHX LEJISX.

Adpuka — KOHTUHEHT ¢ 60raThiM OMOpPa3HOOOpa3ueM, TIe
npoxuBaeT 50 MIIH 4eJIOBEK, KOTOPBIE OTHOCAT €01 K KOPECHHBIM
HaponaM’ . VIX CpeacTBa K CyIIECTBOBAHHIO H WX OJIArONMONydHe
3aBHCIT OT 3HAHUM 00 OKpyXXalIlehd cpeae M IKOCHUCTEMAX,
B KOTOPBIX OHU OOMTAIOT, U O HAXOMSIIUXCS TaM NeHETHYECKHX
pecypcaxg. Kak u B nmpyrux paiioHax mupa, GopMUpOBaHUE H
NoJJep>KaHUE SHIOTEHHBIX 3HAHUM 00YCJIOBIMBAET BHKMBAHUE
MECTHBIX COOOIIECTB U OTPaKaeT 0COObIe B3aUMOOTHOIICHUS KO-
PEHHBIX HApOJOB C OKpyKarmieh ux cpeaoi. Omxnako Adpuxka,
B 0COOCHHOCTH K tory oT Caxaphbl, OCTaeTcsi perHoHOM, re Ooee
218 MIIH 4eJIOBEK KHUBYT B YCIOBHUSIX KpailHEH HUIEThI. BO3MOXK-
HOCTU CEIIbCKHX JKUTENEeH 00ecreunBaTh CpeAcTBa K CYIIECTBO-
BaHUIO KECTKO OTPaHMYMBAIOTCS W3-3a BOCHHBIX JIEHCTBUH, Ma-
JAeT MPOU3BOJICTBO MPOTYKTOB IMUTAHUS B pacdyeTe Ha JyIIy Ha-
cenenud. Jlerpagamus mous, MOCHEICTBUS SKCTEHCUBHOIO CEJlb-
CKOI'0 XO3giicTBa, 00Oe31eceHre U BBIOMBAaHHE HACTOMII CKOTOM
JIOCTUTJIA OMACHOTO YPOBHSI U CO3/aI0T JalIbHEUIIINE yIPO3bl Cy-
LIECTBOBaHUIO. benHeuee HaceleHne NPOKUBAET B H30JUPO-
BaHHBIX 30HAaX, JIMIIEHO CUCTEM COLMAIbHON 3alIUTBl U IPO-
rpaMM COKpAIIEHUS YPOBHS HUILIETHI, IEUCTBYIONINX B MOCEITKAX

" ITox. OOH E/C.19/2014/2, 11.7.

¥ ComuueB A.M., Bopo6ses JI.B. 3auiura npaB KOPEHHBIX HAPOIOB B PAMKAX
apUKAHCKON pPErrMOHAIBHON CHCTEMBI 3alMTHI IpaB 4eaoBeka // EBpasmii-
ckuii opuandeckuii xkypaai. 2014. Ne 1 (68). C. 33-36.
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TOPOJICKOTO THUIIA U B TOPOACKHX paﬁOHaX9. DTO mapajgoKCcaibHO,
YYHUTHIBas OOTaTCTBO HAOTCHHBIX 3HAHUN M OOWIIHE MPHUPOIHBIX
pecypcoB B Adpuke, KOTOpbIE MOKHO ObUIO OBl MCIOJB30BaTh
JUTSL BBIBOJIA KOHTUHEHTA W3 HUIIETHI. DHJIOTCHHbIC 3HAHUS, TEX-
HOJIOTUH, TEXHUYECKHUE HABBIKM M TMPAKTUYECKUI OIBIT MOTYT
noMoub B 6opbOe ¢ HumeToi. Cpenu o0pas3loB ONTHMAaIbHOM
MIPAKTUKKA MOKHO Ha3BaTh BbIpAlMBaHHE 3aCyXOYCTOWYUBBIX U
paHoO CO3pEBAIOIINX KYJIbTYP U TPATUIIMOHHBIE METOIBI KOHCEP-
BHPOBAHWS ¥ XPAHEHHs MPOTYKTOB . CHCTEMBI SHIOTCHHBIX
3HaHUW MOTYT UTPaTh OCHOBHYIO POJIb B 00€CIIEYECHIHN YKOHOMU-
YECKOW YCTOHYMBOCTH, CaMOO0OeCIeueHHOCTH U 3P (HEKTUBHOCTH
3arpar.

B Adpuxe Habmromaercs 3HAYUTEIbHBIN HEIOCTATOK OC-
BEJIOMJICHHOCTH 00 YKOHOMUYECKOW IIEHHOCTU IHJIOTCHHBIX 3Ha-
HUM, HECMOTpSI Ha HaJU4KUe Pa3HOOOpPa3HBIX 3aKOHOB M IMOJMUTHU-
YECKUX MEp M aKTHBHOE MCIOJB30BAHUE TPATUIIMOHHBIX 3HAHUN
B CENbCKUX pailoHax. OueHb Majlo BHUMaHUS yAENsSeTCs B3auMO-
CBSI3SIM MEXIy TPAAMIIMOHHBIMUA 3HAHUSAMH U SKOHOMHUYECKUM
pa3BUTHEM; B CBSI3U C 3TUM I'OCYAapCTBa OYEHb MAJIO AENAIOT AJIs
WX COXPaHEHUWs WM JJI BIOXCHHS CPEICTB B MX pa3Butue. Bo
MHOTHX CIIy4asiX 3TH MEpbl BCTPEYAIOT AaKTUBHOE COMPOTHBIIE-
HUE, a TaKWe 3HAHHS Ha3bIBAIOT (IIPUMHUTHUBHBIMUY, MOCKOIBKY
OHM HE MPOBEPEHbl HAYYHBIMH METOJAMHU WJIM HE MPOILIN IKC-
MEPTHYIO OIEHKY. BCiencTBrue 3TOro OHW HE BXOJAT B CHUCTEMY
oOpaszoBaHusi OONBIIMHCTBA CTpaH. J[0 mocieaHero BpeMeHu BO
MHOTUX CTpaHax AQpUKH aKTUBHO PEKOMEHIOBAIOCH HE TIPUMeE-
HATh TPAJULMOHHYIO MEIUIUHY, IIOCKOJIbKY OHAa CYHUTalach
«OTACHOW M MPUMHUTHUBHOWY». OIHAKO BBUIY OTCYTCTBHSI COBpE-
MEHHOW MEIMIMHBI K TPaAUIMOHHOW MEIUIIMHE 3a MEPBUYHOMU

 Cm.: Emmanuel K.A. Sackey, Ossy M. J. Kasilo. Intellectual property ap-
proaches to the protection of traditional knowledge in Africa // African Health
Monitor. 13.2010.

' United Nations Environment Programme, Indigenous Knowledge in Disaster
Management in Africa. Nairobi, 2008.
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nomouibio obpamatorcs coie 60 % cenbckoro HaceneHust Ad-
puku''. 3HaueHHE KyIbTYpHl IPU3HACTCS M AKTHBHO TOOLIPAETCS
TOJILKO B CEKTOpE TypU3Ma, a TEHeph €1e U MOJIBL.

CrumynupoBaHue NpeoOpa3OBaHUN COCTABISIET CEPbE3-
HYI0 Mpo0sieMy B JieJIeé COXPAHEHUS U MPUMEHEHHs TpaJulUOH-
HBIX 3HaHUH B A¢dpuke. Cuctema oOpazoBaHus, OpraHU30BaHHAS
penurus M CpencTBa MaccoBOM HMH(OpManUM IMPeICTaBISAIOT
Ype3BbIUaiHO MOIIHBIE CHIIBI B 60pb0e 3a 0011ecTBEHHBIE TTPe00-
pasoBanus. KopeHHBIM Hapo/aM MOCTOSIHHO HAaIllOMHHAIOT O TOM,
YTO €CIIM OHU HE OTKaXyTCS OT CBOMX TPAJAMLMOHHBIX YKIIAJIOB,
TO OyIyT TO-TIpEKHEMY OTCTaBaTh B 00JacTH pa3BuTHs. B pe-
3yJNbTaTe MO Mepe CTapeHHs HaceJEeHUs KOpEHHbIEC 3HAHHS IO-
CTETIEHHO yTPauuBaIOTCS.

CnabocTh 3aKOHOJIATENBCTBA M TIOJIUTUKH, @ B HEKOTOPBIX
Cllydasix UX OTCYTCTBHE 3aTPYJHSIIOT COXPAHEHUE TPaJAUIIMOHHBIX
3HaHuid B Adpuke. BoceMHannath CTpaH SIBISIFOTCS YICHAMHU
AdpukaHCKON pErMoHaIbHON OpraHU3aAlMK HHTEIIEKTYaIbHOMN
coberBenroctn (APUITO)'2. B GONBIIMHCTBE STHX CTPaH 3aKO-
HOJATEIbCTBO O 3alIUTE TPAAULMOHHBIX 3HAHUH CYIIECTBYET B
TOW MM MHOM (hopMe MIIM HaXOJUTCS Ha pa3HbIX CTAIUsIX pa3pa-
0oTku. OHAKO MOCKOJBKY 3TOMY BOIPOCY HE NMpHUJAeTcs MNpu-
OpPUTETHOE 3HAYEHHUE, BEJIOMCTBA, KOTOpPbIE 3aHHUMAIOTCS TpaJu-
LIUOHHBIMU 3HAHUSAMH, B MUHMMAJIbHOM CTENEHU 00ecleynBaroT-
cs punancupoBanueM u kajapamu. [Ipu 3ToMm KpaiiHe HU30K ypo-
BEHb OCBEJIOMJICHHOCTH O BO3MOXKHOCTSX 3allUThl AK€ B paM-
Kax CYyIIECTBYIOLIMX 3aKOHOB 00 MHTEUIEKTyaJbHOH COOCTBEH-
HOCTH.

CoBMecTHOE M MIMPOKOE HCIOJIB30BAHUE TPATUIIMOHHBIX
3HAHUM Cpey MHOTOYMCIICHHBIX OOIIMH SABJISIOTCS CaMOW CIIOXK-

" Promoting the role of traditional medicine in health systems: a strategy for
the African region. /lox. OOH AFR/RC50/9, 1. 9.

12 borceana, ['amOus1, I'ana, 3amOus, 3umba6Be, Kenus, Jlecorto, JIuGepwus,
Manasu, Mozam6uk, Hamubus, Pyanna, Ceasminenn, Comann, Cynan, Ceep-
pa-Jleone, Tan3zanust u Yranma. Cm. odurmansusiii cailtt APUIIO. URL:
WWW.aripo.org.
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HOM TpobseMoil B MaHe COOCTBEHHOCTH Ha HUX, UX 3aIIUTHI U
UCTIONb30BaHus. TpaauIliOHHbIE 3HAHUS Yallle BCETO COBMECTHO
UCIOJNIB3YIOTCS OOIIMHAMU M UX COCEISIMHU, PaclpOCTPaHSIOTCS
M0 Pa3HBIM IOPUCIUKIUAM M HOCIT TPAHCTPAaHUYHBIA XapakTep.
TpaauMOHHbIE 3HAHUS TAK)KE Pa3BUBAIOTCA M U3MEHSIOTCS OJl-
HOBPEMEHHO W MapaJuIebHO Y KOPSHHBIX HAPOJOB, KUBYIIUX B
Pa3HBIX YCIOBHUSAX, B CHJIY OOIIHOCTH OMOJIOTHYECKOTO Pa3HO00-
pa3us ¥ 9KOCUCTEM, YTO MPEJIOIaracT aHAJIOTUYHBIC PEAKINH U
METO/Ibl aJJanTall|H.

He3akoHHOe mpHCcBOeHHE TPATUIMOHHBIX 3HAHUH B Ad-
pHKE SBIISETCS MPSIMBIM CIEACTBHEM PACCMOTPEHHBIX BBIIIE MTPO-
oxem. Torma xak o0OiagaTean SHAOTEHHBIX 3HAHUM HE OCBENOM-
JieHbl 00 WX peaNbHOM IIEHHOCTH B DKOHOMUKE, dhapMmalieBThue-
CKHE TPEINpPUATHS W TMPOU3BOJUTENN MEIUIMHCKUX TOBAPOB,
Cpelu TpOYEro, MPOSBIAIOT BO3PACTAIOIIMNA HHTEpPEC K HaTy-
PAJIBHBIM MPOIYKTaM sl pa3pabOTKU HOBBIX JIGKAPCTB U Ipema-
paToB. DTO MOJOTPEBAET 3aMHTEPECOBAHHOCTh B JIOCTYIE K 3Ha-
HUSIM KOPEHHBIX HAPOJIOB O MOJE3HOCTU TPATUIIMOHHO HCIOJb-
3yeMbIX UMHU MPHUPOAHBIX MPOAyKTOB. M300peTeHust Ha OCHOBE
TEHETHUYECKUX PECYPCOB, HAWJCHHBIX Ha TEPPUTOPUH KOPEHHBIX
HApOJOB, MATEHTYIOTCS U pa3padaThIBAIOTCS UCCIIEI0BATENIMU U
KOMIIAaHUSMU, KOTOpPBIE 3apadaThIBAlOT HA ITHX pecypcax 3Hadu-
TeJbHBIE CYMMBI HEPEIKO 0€3 BCSIKOTO yKa3aHus, MPU3HAHUS WIH
KOMIICHCAITNH B aJipec OOLIMH KOPEHHOTO HaceneHus. TouHOo Tak
&Ke 00pas3bl U TpaIUIUOHHBIE (OPMBI BBIPAXKEHUS KYJIBTYPBI KO-
PEHHBIX HApPOJOB IMPHCBAMBAIOTCS U UCIOIB3YIOTCS B KadyecTBE
OpeHaa A TUHEHKU TOBApOB B CaMBIX Pa3HbIX OTPACIAX, BKIIIO-
qasi HHIYCTPUIO MOJIbI, TYPU3M U aBTOMOOHMIIbHYIO TPOMBIIIUICH-
HOCTb.

HarnsgaeiM mpuMepoM MOKET CIY>KUTh PBIHOK TPOAYK-
MU U3 PACTUTENILHOTO ChIpbsi. MHOTHE U3 UMEIOUINXCS TOBapOB
OCHOBaHbl Ha TPAIUIMOHHBIX 3HAHUSX. PBIHOK pacTUTETHHBIX
JIEKapCTBEHHBIX CPEJCTB CTPEMHUTENBHO pAacTeT M Ha JaHHBIN
MOMEHT COCTaBIIIET, MO HEKOTOPbIM oOlleHKaMm, 60 Miapa Aod.
CIIA wu, cornmacHo mporHo3am, K 2050 r. IOMKEH TOCTUTHYTh
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S TpaH #0d. CIIA". CTOpOHHHE CTPYKTYphI MPOJOJDKAKOT Ta-
TEHTOBATh CMECH Ha OCHOBE TPAJAMIIMOHHBIX JIEKAPCTBEHHBIX
CPE/ICTB KOPEHHBIX HapOA0B 0€3 CBOOOIHOTO, MPEABAPUTEIHBHOTO
1 000CHOBAHHOTO COTJIACUsl OOIIMH KOPEHHBIX HAPOJIOB, yBEIIH-
YUBIIMX LIEHHOCTh 3TUX PACTEHUN U T€HETUYECKHX PECypCOB Iy-
TEM TIATEIILHOTO U HEMPEPHIBHOTO HAKOIUICHHUS, CEJICKIINH, pa3-
BEJICHUS U MPOoJIaXku HarOoJiee aAanTHPOBAHHBIX COPTOB, WK O€3
BBITUIATHI UM KOMTICHCAITHH.

KpynHomacmrabHoe MpUCBOCHHUE TPATUIMOHHBIX peme-
CeJ U KyJIbTYPHOUH MPOIYKIIUU KOPEHHBIX HAPOJOB TAK)KE BBI3BI-
BaeT o0ecriokoeHHOCTh. Korna npoaykuus TpaJIuluOHHON KYJib-
Typbl KOPSHHBIX HAPOJOB BHIXOJAHUT HAa HAIMOHAIBHBIA WIIH MEX-
JTYHApOJIHBIM PBIHOK, PEIKO OTAAETCA WM BOOOIE HE OTAaeTcs
JOJKHOE KOPEHHBIM OOIIMHAM, TOJACPKUBAIOIINM ITH TPAIH-
nuu. Takoe oTCyTCTBHE MPU3HAHUS O3HAYaeT BeChbMa OrPaHU-
YCHHBIN BO3BPATHBIN MOTOK B IJIaHE MPU3HAHUS, YKA3aHUS aBTO-
pa WIM MaTepHalbHOTO BO3HArpaxaeHus. MecTHbIe XyJOKHUKU
CTaHOBSTCS OC3JIMKMMH ¥ HEBUAMNMBIMU WHOTJA JaK€ B CBOMX
COOCTBEHHBIX WJIM COCENHMX OOImmMHax. Tak paspynaercs: uepap-
X¥sI aBTOPUTETOB U UyBCTBO TOPJIOCTH, MPHUCYIIHE OOIIHUHAM OJia-
rofapsi MX CaMOOBITHOCTH M OT/IHYHIO OT APYTuX .

Cepbe3Hyl0 00€CIIOKOCHHOCTh BBI3BIBACT TAKXKE IPOU3-
BOJICTBO MOJJENIOK, KOTJa M3AeNusl KyCTapHBIX IMPOMBICIOB KO-
PEHHBIX HApOJOB, OCHOBAHHBIC HAa TPATUIIMOHHBIX 3HAHUSIX H
CMEXKHBIX MPAKTUKAX, BOCIIPOU3BOJATCS MOCTOPOHHUMHU JINLIAMU
Ha (pabpuKax U MPOJNAIOTCS MO CHU)KEHHOMW 1ieHe. KopeHHble Ha-
POJIBI CUMTAIOT ITO HETOOPOCOBECTHON KOHKYPEHIIUEH, TUCKPH-
MUHAIIMOHHON B OTHOIICHUH TPATUIIMOHHBIX METOJOB, MaTepHa-
JIOB M TEXHUKH u3rotomieHud. [lognenka u mponmaxa uzaenuii

" Cm.: Alikhan S. Socio-economic Benefits of Intellectual Property Protection
in Developing Countries. Geneva, WIPO, 2000.

' Cm.: Anderson J. Developments in intellectual property and traditional
knowledge protection // Traditional Knowledge and Indigenous Peoples. Ge-
neva, 2009.
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KyCTapHBIX IMPOMBICIIOB KOPEHHBIX HAapOJOB MOXKET MPUBECTU K
pPa30peHUI0 KOPEHHBIX OOIIUH M, CJIEOBATENHHO, K UX JaTbHEH-
el MapruHaJI3alnH.

Nmeer mMecTo Takke OMONOTHYECKOE MUPATCTBO B OTHO-
[IEHUHU HHAOTCHHBIX 3HAaHUN, KOTOpOE BKJIIOYAET MPHUCBOEHUE
3HAHUW, TEHETUYECKUX PECYpCOB M METOJOB 3EMIICIEIHS, HC-
MOJIb3YEMBIX OOIIMHAMU KOPEHHBIX HapoAoB. Bce yaie yacTHbie
JUIA WIA OPTraHU3alliu MBITAIOTCS MOHOTIOIU3UPOBATH PECYPCHI
Y 3HaHUS Ha aQpPUKAHCKOM KOHTHHEHTE.

B 2010 r. Hapox sroopouc B Kennn Borpan B Appukas-
CKOM KOMMCCHUU TIO MpaBaM 4YeJIOBEKa M HApOJOB HCK K MpaBU-
TenbetBy Kenuu'® ¥ B HACTOSIIEE BPEMS OXKHIAET HCIIONHCHHS
pemennss Komuccuu. Hapoa sHIopouc — oHa U3 MHOTHX TPYIII
KOPEHHOTO HACEJICHHUS, Ha ce0e MCTIBITaBIIas OMOJIOTUIECKOE MH-
parctBo. MccnenoBarenu u3 Jlectepckoro yHuBepcurera Benn-
KOOpUTaHUU B3sUTH U3 03. boropusi reHeTH4ecKkne pecypchl B BU-
ne MUKpoOoB. [1o3ke 3TH TeHeTHYeCKue pecypcehl ObLIN 3amaTeH-
TOBaHBI KOMITAHUEH, KOTOpasi KJIOHHUPOBaIa MUKPOOBI, BhIpAIIH-
BaeMble M3 HH3MMOB B IMPOMBIINUIEHHBIX MaciiTadax s TeK-
CTWJIBHBIX TPEANPUATAN U MPOU3BOJUTENICH MOIOIIMX CPEJICTB.
Hapon snmoporc HU Ha OTHOM 3Tare 3TOro mnpoiecca He ObLT 00
3TOM HH(QOPMHUPOBAH U HE TOTYUYWIT HUKAKON MaTEepHUaTbHOU BBI-
ronel. [lo pacueram, o0mass CTOMMOCTh pecypca (B HACTOSIIIEE
BpEMS IIUPOKO HCIIOJIB3YEeMOTO JUIsi 00eCIBEYMBAHUS KHHCOB)
coctapisgeT 600 muH goa. CIIIA B roa, HO 3TH JIE€HBI'H HE JOILIN
JI0 SHJOPOWC, KOTOPBIE OCTAIOTCS OJHOM U3 OeTHEUITNX OOIIMH B
cTpaHe. Y appUKaHCKUX KOPEHHBIX HapOJIOB, TAKUX KaK SHAOPO-

' Cm.: Kebypus K.O. Pemenne AdpHKaHCKOil KOMHCCHH TI0 [PaBaM 4YesIoBe-
Ka 1 HapoJoB 1o aeny «Hapon sanoponc npotus Kenun» // AxTyansHble BoO-
MPOCHl MEXIYHapOIHOTO IpaBa B AdQpHKe: MaTepHaibl KpPyTJIOro CTONa
X exxeromgHoit Bcepoccuiickoll HayYHO-TIPAKTHYECKOW KOH(PEpeHIHH «AKTY-
aJIbHBIE TPOOJIEMBI COBPEMEHHOTO MEXIYHAPOIHOTO IPaBay, IOCBSIICHHON
namstu npogeccopa W.I1. brmmenko. Mocksa, 12 oxts6ps 2012 r. / oTB. pen.
A.X. Abammmze, E.B. Kucenea, A.M. Connnes. M.: PYJIH, 2012. C. 240—
246.

175



UC, OYE€Hb MaJI0 BO3MOXHOCTEH KOHTPOJIMPOBATh TO, KaK UX 3Ha-
HUS JTOKYMEHTUPYIOTCS, XPAHATCA U KaK K HUM MOJY4YaroT TOCTYT
Te, KTO UX COOMpaeT, Mpu 3TOM OHHM, KaK MPABUJIO, HE OCBEOM-
JIEHBI O pe3yJIbTaTax MOJOOHBIX HCcienoBanuii *. Kpaitne HeoO-
XOJIUMO, YTOOBI TOCyIapcTBa MH(MOPMUPOBATH OOIIMHBI KOPEH-
HBIX HAPOJIOB O JIFOOBIX peaTn3yeMbIX WIH TUIAHUPYEMBIX UCCIIe-
JIOBAaHUAX WIH OMOpa3pabOTKax Ha MX 3eMJIAX M OO0ECIIeYMBAIH
OCYUIECTBIIEHUE TaKOH JEATEIbHOCTU B COOTBETCTBUU C MEXKAY-
HapOJAHBIMU HOPMaMHU 10 IIpaBaM KOPEHHBIX HAPOJIOB.
N300pakeHne MacallCKOTO BOWMHA WM MAacalCKOHN KeH-
IIMHBI, YKpalleHHOe OyCHHaMH, OCTAaeTCs OJHHUM M3 MOIIHBIX
cUMBOJIOB A(dpHku. JeCATKM KOMIaHUI HCIOJIB30BAINA U IPO-
JOJIKAIOT HMCIOJBb30BaTh M300pa’keHUE WM Ha3BaHHWE Macau,
npojiaBasi CBOIO MPOAYKIHMIO. B HacTosmiee BpeMs n3oOpakeHue
WIM Ha3BaHME Macau MCIOJB3YIOT 10 BCeMY MUpY mpuMepHo 80
KOMIIaHUM, B TOM YHCJIE JOM MO/JIbI, ITOCTAB/ISAIOIIMI MacalCcKue
IUISDKHBIE MOJOTEHIA, IUTSIBL, MWapdbl ¥ CIOPTHBHBIE CYMKH' .
Psan xoMIaHuii 3aperucTpupoBaIud TOPrOBYIO MapKy C HUCIOJIb30-
BaHHWEM Ha3BaHMs WIM M300pakeHUs Macau, OJHAKO C HapOaAOM
Macau HAKTO HE IIPOKOHCYJIBTUPOBAJICS, OHU HE MOJyYUIIN HUKA-
KOM KOMIIEHCAallud 32 HECAaHKIIMOHUPOBAHHOE HCIOJIb30BaHUE
CBOETO Ha3BaHUs, 00pa30B WM (OPM BBIPAKEHHS KYJIbTYPHI.
Macau BbICKa3aau 03a00YE€HHOCTh: 0C000€ OECTIOKOMCTBO Y HUX
BBI3BIBACT M300paKEHUE Tela U OOJHKA MPU HEHAJJISKAIIEM HC-
MOJIb30BaHNUU MX IOBEIMPHBIX yKpauieHui. HecanKImoHHpoBaH-
HO€ HCIIOJIb30BAHHUE TPAIUIIMOHHBIX (POPM BBIPAKEHUS KYJIBTY-
pBl, TAaKUX KaK IOBEJIHMPHBIE YKpAIIeHHUs M KJeTdaTble TKaHU, B
cllydae Macau IMpesCTaBlseT co00i MEpPKaHTUIIM3ALHUIO UX KYJIb-

' Cm.: Jackson D. Implementation of International Commitments on Tradi-
tional Forest-related Knowledge: Indigenous Peoples’ Experiences in Central
Africa. Forest Peoples Programme, October 2004.

7 Cm.: Hebblethwaite C. Brand Maasai: why nomads might trademark their
name // BBC News Magazine, 27 May 2013.
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TYpbl U IPEIMETOB, KOTOpbIe OOIIMHBI KOPEHHBIX HAPOJIOB CUH-
TAIOT CaKPAJIbHBIMU WU HATIOJTHEHHBIMU OCOOBIM CMBICIIOM.
Vrpata oOmuHamMu adpUKaHCKUX KOPEHHBIX HAPOJIOB
TEPPUTOPUHU, PABHO KAK M OrPAHMYEHHE UX JOCTyHa K CBOUM
3eMJIIM U pecypcam, Bce Oosiee 3aTpyAHSET MPaKTUYECKOe HC-
MOJIb30BaHUE U MOJJICPKAHUE MUMH CBOMX 3HAHUW. XOTSA 3TO HE
BOIPOC MHTEIJIEKTYaJIbHOM COOCTBEHHOCTH, TAKUE OTPaHUYEHUS
MMEIOT JIaJIeKO MAYIIUE MOCIEACTBUS IS Mepelayu TPaaulliOH-
HBIX 3HaHWM OyaymuM nokosieHusM. B Kamepyne momonexs Ha-
pola Oaka Pazy4YMIIUCh PACIO3HABAThH JIECHBIX YKHBOTHBIX WIIH
pacTeHus, KOTOpble HEOOXOAMMBI UM Ui CaMOCTOATEIbHOU
*Ku3HU B jecy. CylIeCTBEHHO COKPATHIMCh UX reorpaduueckue
3HAaHUA O TPATUIMOHHBIX TEPPUTOPUSIX Haponaa O6aka. Momonexn
Hapoaa Oacuenu OONbIIE HE YMEET JeNaTh KalKaHbl U3 JIO3bI U
HAXOJUTh TPAJUIMOHHBIE OXOTHUYBH Yrojbs Ajsi oOmumHbl. Ha-
pon 6amea B Pyanne u BypyHIu TUIIeH TOCTyIa K CBOMM JiecaM
U BBIHYXJIEH Pa3BUBATh albT€PHATHBHBIE CPEICTBA K CYIECTBO-
BAaHMIO, 3aHUMAsICb HAEMHBIM TPYJIOM, TOHUYAPHBIM JIEJIOM M IIO-
MpoIIaiHUYeCTBOM. B pe3ynbrate Hapoa 0aTBa yTpauyuBaeT 3Ha-
HUSl cBOUX OOmUWH. JKW3HB 3a CUeT HATypallbHOTO XO3SHCTBa, a
TaKk)K€ BO3MOXKHOCTH Mepefaud 3HaHUM OyIyIIUM IMOKOJIEHUSM
HAXOJATCS TIOJ yTPO30H, MOCKONBKY a)puKaHCKHE KOPEHHBIC Ha-
ponbl, Takue Kak Oaka, Oaruenu u 6aTBa, yTPauyWBAIOT JAOCTYI K
CBOUM TPAJUIIMOHHBIM TEPPUTOPHUSIM, UTO HEMTOCPEICTBEHHO CKa-
3bIBAETCS Ha UX MPaBe Ha KU3Hb, 310POBbE U KYJIBTYPY.
OTMeueHOo, YTO KOPEHHBIE HAPO/Ibl 110 BCEMY KOHTUHEHTY
MpU3HAHBI TOJBKO KaK MOCTAaBUIMKK MH(OpPMALMK U WHOTAA IS
OCYILIECTBJICHUS MHUIMATUB, B PE3yJIbTaTe KOTOPBIX OHU B KO-
HEYHOM HUTOTe JIMIIAIOTCS CBOMX pecypcoB U mpas. Hampumep,
JUTSL OTIPEJICIICHHS TTOTCHIIMATBHBIX PaiOHOB COXpAHEHHS OMOJIO-
TUYECKOTO pa3sHooOpas3us. B pernone LlenTpansuoit Adpuku, mo
JaHHBIM oOcnenoBanus, poBeaeHHOro 200 appUKAHCKUMU IT-
HOOOTaHMKaMH, MOYTH IOJIOBUHA HEMPEKpaIaloIIUXCs 3THOOO-
TaHUYECKUX HUCCICJOBAHUN IIPOBOJUTCA B PalilOHAaX BO3MOXKHOI'O
MPOXKUBaHUS KOPEHHBIX HapoJ0B. Bo MHOrHX ciydasx Ouosoru-
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Yyeckoe pa3zHooOpa3ue, BBISIBICHHOE KOPEHHBIMH HapOJaMu, CTa-
HOBWJIOCH NPUYMHON MX OTUYKIEHHUS OT CBOUX pecypcoB. Ilpu
BBICEJICHUU WM NMPUHYIUTEIBHOM MEPECEICHUH CO CBOMX TE€PPHU-
TOpUI U OT CBOMX PECYPCOB CEPHE3HON ONIACHOCTH IOJIBEPracTcs
caMo CyIIeCTBOBAaHUE KOPEHHOTO HACEJICHHs KaK Hapoaa.

[Tpobnema, ¢ KOTOPOW CTANIKMBAIOTCS KOPEHHBIE HAPOJIHI,
3alUIas CBOM 3HAHMs, OTYACTU COCTOUT B OTCYTCTBHM IOTEH-
[yaja B caMuX OOIIMHAX HEPEIKO B Pe3yJbTaTe OrpPaHUYCHHOTO
OCO3HaHHS BO3MOXKHBIX BBITOJ OT HCIOJIb30BAHUS CBOMX 3HAHUMN
WM TOCIEACTBUN HENMPABUJILHOTO MCIOJIB30BAHUS WIIM HeEMpa-
BOMEPHOT'O MIPUCBOEHUS UX 3HAaHUH. J[10Oble MHUIIMATHUBEI IPABO-
BOTO XapakTepa Mo 00eCIeueHUI0 3allUuThl WIH BBITOABI 001aa-
Tene TpaAuIIMOHHBIX 3HAHUN JOJDKHBI pa3paldaThIBaThCA C yde-
TOM KOHKPETHBIX MOTPEOHOCTEH M OrpaHMYEHHOCTH PECYpPCOB
TaKUX OOIIMH U BKJIIOYATh MPOrpaMMbl HapalllMBaHUs MOTEHIIHA-
7la, VHUIIMATUBEI MO0 TPOBEACHHUIO JOKYMEHTHUPOBaHUS U Ooiee
HIMPOKUE MEPOINPHUSATHS IO Pa3BUTUIO HHPPACTPYKTYpbl IpU
MOJIHOLIGHHOM U JICUCTBEHHOM YYacCTUU KOPEHHBIX HapOOB.
Cy1iecTByeT Takke cepbe3Has He0OXOAMMOCTh Mep IO MOBBIIIIe-
HUIO OCBEJIOMJICHHOCTH Cpeau OOLIMH KOPEHHBIX HapOJ0B OTHO-
CUTEJIbHO MOTEHIIMAIbHON IIEHHOCTH WX 3HAHUM, a TaKXKE IO BBI-
paboTKe cTpaTeruii mpeArnpUHUMATENLCKON 1eATeIbHOCTH Ha OC-
HOBE TPAJUIIMOHHBIX 3HAHUI B paMKax KOPEHHbIX OOIIMH. Takoe
MPEIMPUHAUMATEIBLCTBO MOTJIO OBbI CIIYKHTh BaYKHBIM CPEICTBOM
OOpBOBI C HEMOMEPHO BHICOKMM YPOBHEM OETHOCTH KOPEHHBIX
HapoaoB B Adpuke, a TakxKe IS 3aIIUTHI, COXPAHCHUS U TOOIII-
PEeHUS KYJIbTYPHBIX TPAIUIM KOPEHHBIX OOIIKH.

AdpukaHcKkuii cOI03 paccMaTpuBaj BOIPOC O HEOOXOnu-
MOCTH 3allUThl TPAAUIMOHHBIX 3HAHUNW WM MPEAOTBPAILCHUS HUX
HEHAJJIeXKAILETO UCIOJIb30BAHUS MyTEM BBEICHUSI PETHOHATBHOMN
3aKOHOJATEIbHONW 0a3bl M MOJUTUKUA MO OXpaHE TPaJUIIMOHHBIX
3HAaHUU U TeHEeTUYEeCKUX pecypcoB. Opranuzanus adhpruKaHCKOTO
equacTBa (OAE) — mpemnmectBennuia AQpukaHCKOTO cOr03a —
B 2000 r. mpuHsna Agpuranckoe munogoe 3aKOHOOAMeNbCMEo
no 3awume Npag MecmHulX 00WUH, hepmepos U CcenbCKOX03su-
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CMBEHHbIX npousgooumeneti U No pecyiupoeaHuro 00cmyna K
buonocuueckum pecypcam B KadecTBE OpUEHTHpA IS appuKaH-
CKUX CTpaH, pa3padaThIBAIOLIMX HAI[MOHAJIBHOE 3aKOHOAATENbCT-
BO O IpaBaX MECTHBIX COOOILECTB Ha CBOU TPATUIMOHHBIC 3HA-
HUS U TeHeTHUYeCcKue pecypcebl. BaxHo otmeruts, uto Adpukan-
CKO€ THUIIOBOE 3aKOHOJATEIhCTBO HU Pa3y HE HCMOJIb30BAJIOCH.
OpfHaKko OHO COJEPKHUT IPOTPECCHUBHBIE NOJOXKEHHUS O IpaBax
OOIIMH KOPEHHBIX HAapOJOB M MECTHBIX coobmecTB. Hampumep,
OHO TpeOyeT OT TOCYyAapCTB — 4WICHOB AQPHKAHCKOTO COI03a
NpU3HATh IpaBa OOIIMH KOPEHHBIX HApOJOB M MECTHBIX COO00-
IIECTB HAa CBOM OMOJIOTMYECKUE PECYPCHI, a TAaKXKe Ha TpaauLlu-
OHHBIC 3HAHUS, HOBOBBEACHUS M MPAKTUKY. JlocTynm K Tpaauuu-
OHHBIM 3HAHUAM JOJDKEH IOAJIEKaTh MPeBapUTEIbHOMY 000C-
HOBAaHHOMY corjacuio oOuH. B AgpukanckoM TUIIOBOM IpaBe
TaKXe MPU3HAIOTCS KOJUJICKTHBHbBIE IIPaBa OOIIMH M HUX 3aKOHBI,
OCHOBaHHBIEC Ha OObIYae.

B pamkax AdpukaHCKOW pErHOHAIBHOM OpraHU3aIuu
MHTEJUIeKTyanbHON coOcTBeHHOCTH B 2010 r. 6611 mpunsT Csa-
KONMYHOCKULL NPOMOKOL NO 3awyume MmpaouyuoHHuIX 3HAHUU U
pomvrnopa'® (mamee — CakonmyHackuii mpoTtokon). CBakor-
MYHJCKHUI MPOTOKOJ OTKPBIT AJIS MOANUCAHUS FOCYIapCTBaMH —
yreHaMu AQpUKaHCKOW PErnOHaIbHON OpraHU3allMi MHTEIUICK-
TyalbHOM COOCTBEHHOCTH, KOTOPBHIE MOTYT HCIIONb30BaTh [Ipo-
TOKOJ JJs1 pa3paboTKM 3aKOHOAATENbCTBA HAa HAIMOHAIHLHOM
ypoBHe. IIpoTokos ucnoap30Baics B Ka4eCTBE MOAEIH Ul UHU-
[IMaTHB B 00J1aCTH HALIMOHAJIBHOMN MOJUTUKU U 3aKOHO/IaTENILCTBA
B borcBane, I'ane, 3amOun, Kenun, Manasu, Mo3zamOuke, Hamu-
6un u Yrauzge' . TIpoTOKON IPEIOCTABIACT OOIIHHAM HCKITIOUH-
TEeJIbHBIE IIPaBa HA CaHKIMOHUPOBAHME MCIIOJIB30BAaHMS UX Tpa-
JUIIMOHHBIX 3HAHUN W MPEJOTBpAIlEHHE TAaKOI'0 MCIOIb30BAHUS

'8 AHanorndHsIit JOKyMEHT, pa3paboTaHHbli AQpHUKaHCKON oOpraHu3aimeit
MHTEJUIEKTyaJIbHON cobcTBeHHOCTH, ObLT pHHAT B 2007 T.

' Intellectual property approaches to the protection of traditional knowledge in
the African region // African Health Monitor. 13. 2010.
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0e3 uxX IpeaBapUTEIBLHOIO OCO3HAHHOrO coryacus. B Hem mon-
YEepKUBACTCS, YTO 3allUTa JOJDKHA O00ECIeUYMBATHCS C YYETOM
crnenu(uIeckux OCOOEHHOCTEH TPaJUMIMOHHBIX 3HAHUM, B TOM
qHciae WX KOJJIGKTMBHOM M oOmMHHON mpupoabl. HecmoTps Ha
IIPOrpecCUBHBIN Xapakrep [IpoTokona B OTHOIIEHWH NPU3HAHUSA
KOJUIEKTUBHOI'O XapakTepa TPaJULMOHHBIX 3HAHUI, OH HE OTBE-
yaeT TpeOOBaHUSAM BBUAY HENPU3HAHMS NIPaB KOPEHHBIX HAPOJ0B
Ha UX OMOJIOTMYECKHE PEeCypChl, KOTOpPbIE, C TOUYKHU 3peHUs 00-
IIMH aPUKAHCKUX KOPEHHBIX HApO/0B, TECHO CBS3aHbI C UX Tpa-
JUIMOHHBIMY 3HAHUSIMH.

B pamkax HoBoro mapTHepcTBa B HHTEpecax pa3BUTHUSA
Ad¢puxu (HEITAl) adppukanckue nuepsl TaKke MPU3HAIN 3HA-
YEHHUE 3AIUTHI U MMOOUIPEHUS CUCTEM U TEXHOJIOTMM TPaIULUOH-
HbIX 3HaHuH. [TynkTsl 140 u 141 pamounoro noxymenta HEITA /]
IOCBSILECHBI 3alIMTE TPAJAULMOHHBIX 3HAHUU U CBSA3aHHBIX C HHU-
MU TEXHHYECKHX H300peTeHMil. B 1ensx BBeneHHS B ACHCTBUE
YKa3aHHBIX IMOJIOKEHUH Ipu AQpPUKAHCKOM COBETE MHHHUCTPOB
10 HayKe U TEXHUKE — MOJUTUYECKOM (pOpyMe BBICOKOTO YPOBHS
JUIs. MUHUCTPOB HAayKH M TEXHHKHM BCEX TIOCYJAapCTB — YJICHOB
A(dpHKaHCKOTO CO103a — OblUIA MPHUHSITA NPOSPAMMA 3aUiUMbL U
UCNONL308AHUSL OCHO8bL MPAOUYUOHKbIX 3HaHuti A¢puxu. CoBeT
npU3BaH oOecreynTh appUKAHCKUM CTpaHaM BO3MOXKHOCTH JIJIS
COBMECTHOI'O OCBOCHHS U MPUMECHEHHS HAYKHA U TEXHUKH B LEJAX
npeoOpa3oBaHus DKOHOMUKH W JOCTKeHus lLlemelr pa3BuTus
TBICSIYETICTHSL.

Ha ceropnsamauii 1eHb HEMHOTMMHU a(ppUKAHCKUMHU TOCY-
JapCTBAMH IIPUHATHI OCHOBBI IOJUTUKU U NpPaBa B OTHOILICHHUHU
TpaZMLMOHHBIX 3HaHUi, cpeau HuX: ['ana, Kamepyn, Kenus, Ma-
naBu, Hurepus, O0benuneHHas Pecnybnuka Tanzanus, Yranga
u IOAP. Ha cerogusmuuii nenp Kenus ocraercs oqHOW U3 He-
MHOI'MX cTpaH AQpuku, rie cymecTByeT ocodas MOJIUTHKA B OT-
HOILIEHUU TPAIULMOHHBIX 3HAHUM, TEHETHYECKHX pPECYpCOB U
TPaJULMOHHBIX (POPM BBIPAXKEHUS KYJIbTYpbI, XOTs 3Ta MOJIUTUKA
elle He mody4yuia opunmaibHoro opopmienus. B Kenun taxxe
pa3paboTaH MPOEKT MOJIUTUKU B OTHOIIEHUH TPATULMOHHON Me-
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TUIIMHBI U JIKapCTBEHHBIX pacTteHuil. B O0benunennoi Pecmy0-
nuke TaH3aHUs MONUTHKA B OTHOIICHUH TPATULIMOHHOMN albTep-
HAaTUBHOW MEIUIMHBI IPUHATA B paMKax MUHHCTEPCTBA 31paBo-
oxpaHeHus. ManaBu u Yranaa pa3zpadoTad 3aKOHOIIPOEKTHI IO
TPAAUIMOHHOW MEJWIIMHE, HO OHM IIOKa HE YTBEpXKIECHbHL.. B
FOAP npunsTa moiutvka B OTHOLIEHUU CUCTEM TPaJAMIIMOHHBIX
3HaHWI ¥ 3aKO0H O OMOJIOrHYecKOM paszHooOpasuu B 2004 1., a B
2006 r. oOpa30BaHO HAIMOHAJIBHOE YIIPABIEHHE MO CHCTEMam
TpaaIuLMOHHBIX 3HaHMil. B KamepyHe cymectByer cucrema 3a-
IIUTHl U300pETEHUI W HOBAIMiA, CBSI3aHHBIX C TPAIUIMOHHON
MEIUINHOM, B ['aHe — HallMOHAIbHAs MOJIUTUKA TI0 MpaBaM B 00-
JacTU MHTEIJIEKTyalnbHOW coOctBeHHOocTH. B Hurepuu B 2006—
2007 rr. pa3paboTaHO HAaIIMOHAJIHLHOE 3aKOHOAATEIILCTBO U 3aKO-
HOIIPOEKT O IpaBax B 00JacTH MHTEIUIEKTyalbHOW COOCTBEHHO-
CTH.

BriparomumMcst ¢ TOYKH 3pEHHS MOJOKUTEIBHONW MPaKTH-
KM cTaj npumep Hapona cax B FOAP u ux neiicTBHus B OTHOIIIE-
HUW HECAaHKLIMOHUPOBAHHOTO HCIIONb30BAHUS 3HAHUM O KaKTycCe
XyIusl, KOTOpBIM MCHOJB3YyeTCsl JJId MOJABIEHUs TOJIOAA.
B 1995 r. FOxHOappuKaHCKUH COBET HAYYHBIX M NPOMBIILICH-
HBIX HCCIIEJOBAaHUM, UCIIOJIb3YysI aHTPOIIOJIOTMYECKHE UCCIIE0Ba-
Hust 1930-x TOA0OB, 3aMaTeHTOBAN CIIOCOOHOCTH PACTEHUS XYIUS
noxaBidaTh annetutr. K 1998 r. 1oxXoapl OT JHUIIEH3UOHHEIX ILjIa-
TeXEeU U MPOAAXKH SKCTPAKTa B KaUECTBE CPEJCTBA ISl MOXY/IE-
HUST JOCTUIIA 32 MJIH JOJI. CILIA?, Hapon can BeicTynun ¢ 00-
BUHEHUSMHU B OMOJIOTMYECKOM MHUPATCTBE U YTPOXKaN CyIeOHBIM
MCKOM, B TOM YHCJI€ 332 HAPYLIEHHE HX MpPaBa HA UMYIIECTBO U
paBeHcTBO. [loa maBiIeHHEM CO CTOPOHBI aIBOKATOB, paOOTaBIINX
¢ HapogoMm caH, COBET coriacwics IeIuTh AOXOJbI C HAPOAOM
CaH TO COTJAIIeHHI0 00 yYacTUHW B J0XO0JaX, MPHUHITOMY B
2003 r. D10 pernieHue MOKa3bIBACT, YTO NMPU HATUIUH JOOPOM BO-
JU Yy BCEX CTOPOH BO3MOXKHO JOCTHXKEHHE B3aUMOMNPUEMIIEMbIX

% Human Development Report 2004: Cultural Liberty in Today’s Diverse
World. Geneva, 2005.
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JIOTOBOPEHHOCTEH O JOCTYIE€ M Y4YaCTUHM B JOXOJaxX. JHAUEHHUE
MHTEJUICKTYyaJIbHOH COOCTBEHHOCTH B 00ecCnedeHUuH OymayImx
BBIT0/1 OBUIO MPU3HAHO BCEMHU CTOPOHAMHU, B TOM UHUCIIE HAPOJOM
can. OgHako B nexkabpe 2008 r. KoMMaHUs, MOJTYyYHBINIAs JTHIICH-
3MI0 Ha MPOJIB)KEHUE TAaTeHTa HA UCIOJIB30BaHUE XYAHH, IPHUOC-
TaHOBMJIA COOTBETCTBYIOLIUM NMPOEKT. B pe3ynbpraTe HESACHO, 1O-
JY4YUT JIM HApOJ CaH Kakue-11u0o0 T0XOIbI.

Pacmmmpenue npakTUKU COCTaBJICHUS KapT HAa ypOBHE 00-
IIMH CBHUJIETENbCTBYET 00 03a00YEHHOCTH TPYMI KOPEHHOI'O Ha-
CEJICHHS IO TMOBOAY HENPU3HAHUS WM HEHAJICKAIIETO HCIIOJb-
30BaHus uX 3HaHUU. KopeHHble HapoAbl Hauadu JOKYMEHTHPO-
BaTh CBOU 3HAHUS MOCPEIICTBOM cocTaBiieHus kapT. B Kamepyne
HENPAaBUTEIbCTBEHHBIC OpPTaHU3al[MM MPOBEIU IMOATOTOBKY 00-
[IMH KOPEHHBIX HAPOJOB MO COCTABJICHHUIO KapT UCIOIb30BAHUS
MMHU JIECOB, B KOTOPBIX OHM XUBYT. [lomyuas TeXHUYECKyIO MOJ-
JEP’KKY, OHU COCTaBUIIU OLM(POBAHHBIE KAPTHI CBOMX TPAHUIIH-
OHHBIX PallOHOB OXOTHI U COOMPATENHCTBA, a TAKXKE BO3JIEIIbIBAEC-
MBIX 3eMelb. KapThl OCTalOTCs MHTEIICKTYalbHOW COOCTBEHHO-
CTBhIO OOIIMH KOPEHHBIX HApOJOB U CIy>KaT OCHOBHBIM IpeaMe-
TOM OOCYXIEHHUS B CBA3HM C NPOOJIEMON 3eMIICTIONB30BAaHUS U
paB JOCTyNa Ha TEPPUTOPHUH, C KOTOPHIX KOPEHHBbIE OOIIMHBI
Obuti m3rHaHbl. CoCTaBlIeHHE OOIIMHHBIX KApT TaKkKe MPHOOpe-
TaeT 3HAa4YUTeNbHble MacTaObl B KeHuu, rie cocTaBisiTh KapThl
CBOMX TEPPUTOPHUI M COOTBETCTBYIOIIMX TPATUITMOHHBIX 3HAHUN
Hayajlu HapoAbl SHAOpPOUC U oruek. Ha kapre oOHIMHBI Oruek,
HAIpUMep, MPEICTaBICHO MPOM3BOACTBO Mella B KOHKPETHBIX
MeCTaX UX POJIHBIX TEPPUTOPHIA.

YBenuueHrne MacmTaboB HEMPABOMEPHOTO MPUCBOCHUS U
HECaHKIIMOHUPOBAHHOT'O MCIOJIb30BAaHUS TPAJUIIMOHHBIX 3HAHUUN
CBUJICTEILCTBYET O TOM, YTO YIIPABJICHUE TPAJUIIMOHHBIMU 3HA-
HUSIMU, OCYILIECTBJISIBIIEECS] HA MECTHOM YPOBHE U pETryIHpyeMoe
OOBIYHBIM MIPABOM, CTAJIO AJII KOPEHHBIX HAPOJIOB BOIIPOCOM Me-
XKayHapoAHoro macmradba. OfHa U3 CyIIECTBEHHBIX TNI00ATbHBIX
mpo0JieM, CTOSIINX Tepe]] KOPEHHBIMUA HapOJaMHU, COCTOUT B HE-
MIPAaBOMEPHOM MPHUCBOEHUH U HUCIIOJIb30BAHUU UX TPAAUIIMOHHBIX
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3HaHWH B KOMMEPYECKUX M MHBIX IEJAX. TpajuIMOHHbIC 3HAHUS
UMEIOT 3HAYUTEIbHYI0O KOMMEPUECKYIO IIEeHHOCTb, U B TO BpeMs,
KaK KOPIIOpaluy U IpyTue CTPYKTYPhI U3BJICKAIOT BHITOY M3 3H-
JOTEHHBIX 3HaHUH, TpaJuIHOHHBbIE OONagaTeNy 3TUX 3HAHUHN
PEIKO TONTydaroT 3a 3TO KOMIIeHcanuio. B mocnennue roast noc-
TUTHYT HEKOTOPBIA MpPOrpecc B CO3JaHMM HOBBIX, HOBATOPCKHX
MHCTPYMEHTOB 3allUThl TPAAWIMOHHBIX 3HAHUM W TPaJUINOH-
HBIX (HOpPM BBIpOKEHHSI KYyJIbTYphl KOPEHHBIX HaponoB. Jlis
oOecrieueHNss OCHOBHBIX IPaB YelIOBeKa KOPEHHBIX HApOJOB He-
00xoaMMo BUTAThCA Aaibine. KopeHHble Hapo bl aprUKaHCKOTO
perrmoHa o0yafaloT OOraThIMH TPAAWIMOHHBIMU 3HAHUSMH, HO
MOKa €Il HEJOCTaTOYHO Pa3BUTa 3aKOHOJATENIbHAs 0a3a JUIsl UX
3amuTel. HecMoTps Ha Hanmnuue HEKOTOPBIX ITOJIOKHTEIBHBIX
IPUMEPOB 3aKOHOATEIbHBIX WHUIIMATUB, B OOJIBITMHCTBE CIIyya-
eB IpaBOBbIe 0a3bl HA CETOMHSAIIHUN JICHb elle (parMeHTapHbI U
HY>X1alTcsi B peopmupoBannu. Heodxoaumo obecnieuuTs moi-
HOIICHHOE ¥ JICWCTBEHHOE Y4acTHe KOPEHHBIX HapoJOB U HX 00-
IIMH B JIIOOBIX WHUIIMATUBAX, KOTOPBIE MOTYT 3aTPOHYTh UX Tpa-
JTUIAOHHBIC 3HAHUSL.
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rPYMNA-77: NPOLUJIOE, HACTOSLUEE, BYAYLIEE

Hoowcenza Jlunu Hosicepu,

acnupanm Kagpeopvl MeicOYHapoOHO20 Npasa
Poccuiickoeo ynusepcumema opyacowvt Hapooos,
117198, Poccus, Mockesa, yn. Muxnyxo-Maxknas, 0. 6,
chica.lawyer@gmail.com

VcnoxxHeHre MeXIyHapOJHBIX OTHOILUEHUW B YCJIOBHSX
rJ100aTM3UPYIOMIETOCS] MHUpa COMPOBOXKIAETCSI POCTOM YHCIa
Pa3IMYHBIX MEXTOoCyJIapcTBeHHbIX (popyMoB. Cpenu Takux ¢o-
pyMoB cieayeT Ha3BaTh [ pynmy-8, ['pynny-20 u I'pynmy-77, xo-
TOpbIE IO CBOMM XapaKTEPUCTUKAM OTJIMYAIOTCS OT MEXIpaBU-
TEJIbCTBEHHBIX OPraHU3aLUN, YTO JAa€T OCHOBAHME CIIELUAINCTaM
MMEHOBATh UX B KAYE€CTBE MEKIyHAPOJHBIX «I1apaopraHu3aluii
U «KBarsHopraHmaum”I»l.

Bomnpoc 0 3HaueHHM ATUX TPyNN B MUPOBOM IMOJIUTUKE U
MEXIyHapOAHBIX OTHOIIEHUSAX HE M3YyYEH B JIOCTATOYHOM CTele-
HU B JOKTPUHE MEXIYHApPOJIHOIO IpaBa, OJHAKO MOCIEIHUE I10-
JUTUYECKHE COOBITUS TIOATBEPXKIAIOT, YTO MUP MOXKET 000MTHUCH,
Harpumep, 6e3 prnnLI-SZ. P® cuwnraet, 4TO BOMPOCHI, MOIE-
xKarue 00CyXISHHUIO B paMKax ['pynmbI-8, MOKHO YCHEIIHO pe-
maTh B pamkax ['pynmnsi-20.

Ha sToM ¢oHe Bo3HUKAeT 0cOoObIi MHTEPEC B OTHOIICHUH
['pynnbi-77, ee 3Ha4eHUS U IEPCIICKTUB.

' AGammmse A.X., Conaues A.M. BPUKC — MexayHapoaHas KBa3HOPraHH3a-
mus? // Akryanusamus nporecca B3aumonericteus ctpaHn BPUKC B sxoHOMUE-
Ke, TIOJITHKE, npaBe: Marepuansl Haygnoro cemunapa. Mocksa, 9 okTa0ps
2012 r. / otB. pen. u coct. KM. benmukosa. M.: Cenar Ilpecc, 2012. C. 9-15;
KomsiioB M.H., ConmaiieB A.M. Bonpockl oXpaHbI OKpYKaroIei cpebl B 1esi-
TENBHOCTH TapaMeXTyHapOTHBIX OpraHu3anui (Ha mpuMepe bomemoit Bocs-
Mmepkn) // Bectauk MI'OY. 2010. Ne 1 (38). C. 205-208.

? JIuzepsl cTpaH — uieHoB ['PyIIIbl BOCMH MPHUHSIH PEIICHHE IPHOCTAHOBHTh
yieHcTBO Poccun B cBsizu ¢ aHHekcuedl Kpeima, 310 OBLIO cAenaHO MO MHH-
nuaruse npesugenra Ob6amel. B Hunepnannax na Cammure mo sjepHoi 6e30-
MACHOCTH, TJIaBHOM TeMOit 00CyXJeHUs cTajia poccuiickast anHekcus: KpbiMa.

184



I'pynna-77, umenyemas taxxke kak G-77, «['pynna cemu-
necsatu cemu», «Group of 77», ObuTa co3aHa Ha COBEIIAHUU MH-
HUCTPOB pa3BUBAOIIMXCA cTpaH Asuu, Adbpuku u JlaTuHCKOM
Awmepuku B 1964 r. u 6buta ounmansHo odopmIileHa Ha CECCUU
Kondepernnmmn OOH mno toprosne u passututo (FOHKTA]J) B
XKenese 15 uronst 1964 r. Ha stoit ceccun FOHKTA/L Obina npu-
Hata CoBmectHas [lekmaparus cemuaecsitd cemu ctpaH (Joint
Declaration of The Seventy Seven Countries®). Orcroaa u Ha3Ba-
Hue «['pynmna-77».

B nacrosiiee Bpems B ['pymmne-77 oobeaunstores 133 ro-
cyJapcTaa.

YtoObl OTBETUTH HA BOIMPOC O 3HAYECHUH M MEPCIEKTHBAX
['pynmel-77, HEOOXOMUMO TIPEXKAEC BCETO O3HAKOMHUTHCA C TEMH
noTpeOHOCTAMH, paii KOTOPhIX OHA ObLIA CO3/1aHa, U MIPOBEPUTH,
HACKOJIBKO 3TH TOTPEOHOCTH AaKTyallbHbl [UIsl TOCYIapCTB-
YYaCTHUKOB.

Henpto cozmanust ['pynmbi-77 SBISETCA COTPYAHUYECTBO
MEXIy  pa3BUBAIOUIMMHUCA  TOCYJapcTBaMH B TOProBO-
SKOHOMHUYECKOH, (UHAHCOBOM W TEXHUYECKOW cdepax, dUTo
MpeJIoiaraeT BEIPa0OTKY MX COBMECTHOH IMO3UIIMK Ha Pa3iiny-
HBIX MEXIYHapOAHbIX OpyMax U B OPraHU3alUAX, TJIe paccMar-
pPHUBAIOTCA M PEIIAIOTCS BOMPOCHI B yKa3zaHHBIX cdepax. K atum
MEXAYHapOAHBIM (QOpyMaM U  OpraHu3alusM OTHOCSTCS:
I'A OOH, IOHKTA]J], FTOHUIO, IOHEII, I'ATT, FOHECKO,
DA/ u T.4.

OcHoBHBIE 3a7aud, KOTOpblE pemaroTcs [pymnmnoit-77:
YCTPaHEHUE ACUMMETPHUH B MHOT'OCTOPOHHEN TOProBOMl CHCTEME;
nepenaya pPecypcoB PasBUTHIMU CTpaHAMH  Pa3BUBAIOIIUMCS
CTpaHaM; CHSITHE JOJITOBBIX 00S3aTENbCTB; PELICHUE MPOOIeMbl
HEYCTOWYMBOCTH PBIHKOB CBHIPHEBBIX TOBApOB; YCTPaHEHHE IPO-
TEKIIMOHUCTCKUX O0apbepoB Ha MyTH JOCTyNa K PhIHKaM pa3BH-
TBIX CTpaH; 00eCleYeHUe COTIAaCOBAaHHBIX INIOOATBHBIX MEp pea-
THPOBAHUS CO CTOPOHBI MEXIYHApOJHOIO COOOIIeCTBa MO BO-

3 Joint Declaration of the Group of 77 (Geneva, 15 June 1964).
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pocaM yCTOMYMBOIO Pa3BUTHUS, YBEIMUYEHUS CyOCHIUpPOBAHUS
TOPIOBJIM U CEJILCKOT0 X0341CTBA.

VYkazaHHble LIeTh U 3a7a4d MPEIOINpPEeNeTIA OCHOBHBIE
coepbl pestenvsHocTH ['pymnmbl-77, Takue Kak: Tiao0anu3anus U
MEXIyHapoaAHas SKOHOMHKA; (UHAHCHUPOBAaHHE Ha pPa3BUTHE;
TOPrOBJIl M Pa3BUTHE, OKPY>KAIOIAsi cpeAa U Pa3BUTHUE; COLM-
albHbIE BBIIJIATBI W TOJIOBas JUCKPUMHUHALMS, Hay4dHO-
TEXHUUYECKOE Pa3BUTHE.

Pemaromum HanpaBiieHHEM J1€ATEIbHOCTH TAKXKe SBISET-
Cs COTPYIHHUYECTBO CTpaH — WICHOB ['pynmsel-77 B paMKax Ipo-
exkta «HOr-FOr», KOTOpbIi SBISETCS MEXaHU3MOM MOAACPKAHUS
eIMHCTBA BCEX CTPAH-WICHOB 3TOM TPYIIIIBI IO TOCTHKEHUIO OJia-
ronoayuust Hapos1oB FOra. OcHoBbl npoekta «tOr-FOr» Obun 3a-
noxeHsl B Kapakacckoi nmporpamme aevicteuii 1981 r.", B xoto-
poii OBLIN 3aKpeIUIeHbI OOIIME MPUHIIUIIBI IPOBEICHHS CAMMHUTOB
Ora.

[Tepserit cammut FOra ['pynmel-77 6su1 ipoBenieH B ['aBa-
He B anpene 2000 r., Ha Hem Obula npuHATa ['aBaHCcKas nekiapa-
uus u [Iporpamma neiicteuid. B 2003 u 2005 rr. B MappaKeme5 u
Jloxe OblIM mpoBeaeHb KOH(PEPEHIIMN BBICOKOTO YPOBHS IO CO-
TpyaanyectBy «HOr-FOry.

Eme oIHuMM BaXHBIM HaIllpaBICHUEM JAESITEIBbHOCTU
I'pynnei-77 sBasercs Huanor «Cesep-FHOr». Llento takoro aua-
Jora SIBJISIETCSI COTPYAHUUYECTBO MEXAY BCEMHU IOCYIapCTBaMH —
Pa3BUTHIMH U Pa3BUBAIOIIMMUCS — HA OCHOBE IJ100aIbHOTO MapT-
HEpCTBa C IIENbI0 JTOCTM)KEHUS OOJbIIEH HHTErpaluu Mo IJI0-
OaJIbHBIM TIpOOJIEeMaM Pa3BUBAIOIIMXCSA CTPAaH W BOIPOCAM TJIO-
0aJIbHOTO SKOHOMUYECKOTO YIIPABICHHUS.

* Caracas Programme of Action adopted by the High-level Conference on
Economic Cooperation among Developing Countries (Caracas, Venezuela,
13-19 May 1981)

> Marrakech Declaration on South-South Cooperation and Marrakech Frame-
work of Implementation of South-South Cooperation adopted on the occasion
of the High-level Conference on South-South Cooperation (Marrakech, King-
dom of Morocco, 16-19 December 2003).
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B opranmzanmonnom miane ['pynma-77 cOCTOUT U3 Tpex
pEerHOHANBHBIX MoArpymi: AQpukanckoid, A3uarckoit u JlatuHo-
aMEpPHUKaHCKOM.

IIpencenarens I'pynmel-77 u npencraBurens 1'pynmsl-77
B OOH BbeIOMparoTcst exerogno. Kuraid TeCHO COTpyJIHUYAET C
I'pynnoii-77. Korma uMu faenaercss COBMECTHOE 3asiBJICHHE IO
KaKMM-JINOO BaYKHBIM acCIEKTaM, TaKue JOKYMEHTbl MIMEIOTCS KaK
aktel ['pynnel-77+KHP. B pamkax I'pynmnel-77 mmerorcs non-
TpyIIBl 10 Pa3IN4YHBIM HHTEpEcaM, Hapumep, AJbSHC MaJIbIX
ocTpoBHbIX rocyaapcts, OIIEK, nHaumeHee pa3BUTBIE CTpaHbI
uT.a. B 1982 r. B pamkax ['pynmbi-77 6su1 co3man MexmnpaBu-
TEJIbCTBEHHBI KOMUTET IO BOIIPOCAM 3KOHOMHYECKOI'O COTPYA-
HUYECTBA Pa3BUBAIOIIMXCS CTpaH. AKTHBHOE ydacTHE B paboTe
Komurera npunnmarot Kuraii u [[BHKeHHE HOPHCOCIUHCHUS .

B nenom nens u 3agauu, paau KOTOpbIX OblIa co3JaHa
I'pynna-77 B Hauane 60-x rr. XX B., OCTalOTCS aKTyaJbHBIMU U
cerogns. CTpyKTypa M OCHOBHBIC HANpPaBICHUS AEATEIbHOCTH
['pynmbl-77 MONTHOCTBIO OTPAXXKalOT MOTPEOHOCTH PA3BUBAIOIIUX-
Csl TOCYJIapCTB B YCIIOBUAX yXyAIIEHUS UX 3KOHOMHYECKOIO, CO-
[IUAJIBHOTO U (PMHAHCOBOTO COCTOSIHUS, YTO Ja€T OCHOBaHME TO-
BOPUTHh O He3aMeHUMOocTU ['pynmbi-77 1js pa3BUBAIOIIUXCS
CTpaH Kak 3pQeKTUBHOro popyma ais BBIpaOOTKU U OTCTauBa-
HUsl OOIIMX MHTEPECOB B CIOKHOW M BMECTE C TEM HE OYCHb
CIPABEIIMBOM [0 OTHOLIEHUIO K Pa3BUBAIOLIMMCSI CTpaHaM CHC-
TE€M€ MEKyHAPOIHBIX OTHOIICHUN.

% Tenepanpnbiii cexperaps LIK KIICC M.C. T'op6adyeB 0TMETHII, YTO «CTAHOB-
JeHHe IBWKEHHS HEIPUCOCIMHEHHs, €ro NpeBpallieHHe B BAaXKHBIH (akTop
COBPEMEHHBIX MEKIYHApPOAHBIX OTHOILECHUH SIBIISIOTCS KPYITHBIM JOCTIKEHH-
€M HapoJI0B OCBOOOIMBIINXCA rocynapcTs Asun, Appuku u Jlatuackoit Ame-
puxu» (IIpaBna,15 urons 1985 roxga).
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