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GREETING 

 
It is a great pleasure and a great honor to be here during my 

stay at your university as one of the teachers in the Master Programme 
in Human Rights. 

I come from the University of Luxembourg, a small university 
in a small country, a multilingual and multidisciplinary university fo-
cusing on Master and PhD programmes with excellent contacts to the 
European institutions in Luxembourg, the European Court of Justice, 
the European Investment Bank and the European Court of Auditors, as 
well as the very well developed financial sector. I had the opportunity 
to be the first vice rector of our university created in 2003, one of the 
main challenges in my life. 

A new challenge has been added at the end of last year when I 
became the first chairholder of the new UNESCO Chair in Human 
Rights, so to say my testament for the university, or a gift if you prefer, 
before leaving next year. Over the last 15 years I more and more devel-
oped my activities in the field of Human Rights, at a European level 
with our Master Programme in Venice, a joint initiative of 41 EU Uni-
versities organised by EIUC (European Inter-University Centre for 
Human Rights and Democratisation), where I have the pleasure to be 
member of the board since 2002, then also in the framework of the 
Council of Europe where I am member of ECRI (European Commis-
sion against Racism and Intolerance), and finally in Luxembourg where 
I am president of the Luxembourg Consultative Human Rights Com-
mission. These different activities help me to see Human Rights from 
different angles and perspectives. 

I am a historian and for me history clearly is a social science 
that helps to contextualise the Human Rights discourse. But I also know 
that Human Rights are rights and I sometimes say that I prefer the Hu-
man Rights discourse to the discourse about values, because Human 
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Rights are legally binding and values are not. Human Rights are rights, 
that means that when we think they are violated we must know them. 
And that means that we need Human Rights education from the kinder-
garden to the university and to lifelong learning programmes. But 
knowledge is not enough. Beside knowledge we also need feelings, 
emotions, personal engagement. Human Rights must become an essen-
tial dimension in our life, in the life of the largest number of people. 

So, are Human Rights the last utopia (the title of a book by 
Samual Moyn), or is it possible that they will disappear once as a key 
element in international relations, for example that we have doubts 
about the universality of the concept, and be replaced by other concepts 
we do not know for the moment? Ideas appear in history, that means 
that they also can disappear. But with the economic and financial crisis 
we have for the moment, I think that Human Rights are far away from 
being old fashioned, especially social and economic rights. 

So let us work together in our networks, existing or to be cre-
ated, under the umbrella of international and European institutions. If 
we take the notion of dignity for every one and the sacredness of all 
human beings seriously, we can make a large step forward. I wish you a 
fruitful conference. 

 
Jean-Paul Lehners 

Professor of History at the University of Luxembourg 
Chairholder of the UNESCO Chair in Human Rights 

 
 



 14

И И  

 
 ья, . 

 ь     -
 ь   . . .  ( . , 

 К )  ь ч  ь -
ь  ч    . 
М  ь  ь  .  

.     я я я 
 ь    . 
я я « , ч   Д », « ь»  

« » я    я .  
 ь  я,  -

ь   ч  я ь     .  
 ,   ,  -

я. 
 , ,   , я -
. 
  Д   ,  яч   ч-

, ь , ь  я     -
 я я  . 

 , ч      -
, ч   ч  ,   -

 ь  ь    -
  —  , я   

   . 
 . ь , ч   ч   170 -

  я я  Д ,   ч    -
  ,     -

 я ч  . 



 15

 ь я ь я  ч я 
,   —  ь -  К -

 (     К ). 
я, я  я   . .  — 
ь ч ь   я я   

, я        
ь .  ь    ч , -
  ч , ч ь      -

 ч  , ч    , -
ч  ,  ь -

ь  , ь   —  , ч  
 я я ч  . 

 , ч  ь ,  -
  Д       

ч   я ь   я. 
 
 

Е.М. А ль ,  

 ч  , ,  
     

 ь   . . .  
( . , К ) 

 
 



 16

Н Р Н  Н И  

 А А   
 ИИ И И А ИИ 

А  ЩИ  
И Ы А ЫХ И А ИЯХ:  

Х И  И Я ИЯ  
И Ы И А ИИ 

Дав н Ман ви  М ха а иев 

  ,  
 ь  ь   

М    К  К   
 К  я    

Davron.Mukhamadiev@ifrc.org 

  я   300    -
     ь   , 
 ь  ч   ь  ,    

 ч ч  , ч  ч    ь  
 я    1.  

Т ь    я     ч я я -
я   . ,  ч     -
я ь    ь     (2010 .) 

я   3  ч 2.  

                                                 
1  М      я . URL: 

www.emdat.be EM-DAT: The OFDA/CRED International Disaster Database, 
— Université catholique de Louvain — Brussels — Belgium» 
2 ь    , World Disaster Report, 2010, Interna-
tional Federation of Red Cross and Red Crescent Societies, Geneva, Switzer-
land 2010.  
 



 17

М    ь 
   я  ь-

 ,  ь  я   -
      -

  я ь ь   ь  .  
ь   К  К   К  -

я     я   я ь ь  
     я ч я 

я   я   я.  ь 
ч   ь  ч  ч    
,   ,      -

ь   я   я, ч   -
ь ч я    , 

 ч ь  я  я  
    

   . 
  я ь     -
  — М    

К  К   К  я  я  ь -
,  , ч    я    
   я    -

 ч ч       
ч ь   ч я,   я ч я -
я  я      

, я    ч    -
 я   ,   ч  

ь      я.  
,   ч ь   -

  я  ,   , -
 я    . 
ч я ь  ь я я  -
ь ,  я  2007 . 30-я М я я 

К  К   К  я  (    я-
 ч  - ч     -

 ч  М  я К  К   К -
 я ) я     



 18

    ч ч  я  
    ч  ь   

(    «   М »)1.  
  М  я    -

, я  ь , ь  , 
 ь  ь   , я ч -
ч  ,    -  

,   я    -
   .   М    -
   ,  -

  ь   ь     -
 я , я  ч   ,  

М я я  К  К   К  
я  (М КК К )    -

 « ,    я  
  » ( М ). 

 я я   М     -
 ь ь  ь   ч   я  -

я   я ч   
,   ь .  -

   - ч  ч   ь 
  я,    чь  ь 

  М   ь.     ь  М К-
К К        -

  ( К )  М   (М )  
2009 .    М  .    -

 ч   ч   ь  я  -
, ч    , ч я  -
я      ч   

Allen & Overy LLC, Baker & McKenzie, CMS Cameron McKenna, 
ч   Microsoft Corporation,   -
 . я ь я  , -
  ,   К - , я ч я 
 я   ь    . 

                                                 
1  М    К  К   К  

я . URL: http://www.ifrc.org/idrl. 



 19

 2008 . ь я я  я   -
 ( . 63/139, 63/141  63/137),   -
я ь   М ,    2011 .    

    -
     ч    -

     .  я  я  
    ч я  я 

 ч  я        -
ь . 

К     М ,   я ь -
  чь     ч  

 -    я   -
 ь   .   я   я-

ь  ,   ь,  
   я ь ,    я 

       ч  -
ь  .  

      -
  ,    -

я   я ь   , я   
   -    
- ч : 
     -

 ,    я,  -
я     ь , 
    ч ч  я ;  

 ,      я-
ь    ;  

  ч  ь  я -
ь    ;  
Т   ч  ь   -
  ,    -

я  я я   ч ,   
,     ч  , 

 я  я    
. 



 20

  ,      -
,   ь,  ч ь: 
–     , -

ч  я я ; 
–      я   

 , я  ь; 
– ь    ;  
–  ь   ч я  ;  
–   ь   ; 
– . 

   , ч  я -
я ,   ,    

я,  ч ь: 
–        

 ,      -
я, ч  я  ; 

–  ,    , -
ч  я я ,    -

 . 
 , ч   ,    

 ,   я   я , 
ч  ь я ь    ,  

ь   .   М  -
ч  я , ч  чь ь  ь я  
  ,   ч ч я я,   М -

  я я я  , я  -
ь  ч . 

  М  я    -
 я   ь  -

ь       -
  ч ч  я   ь  ь-

.  ь — ь   -
,   ь   -

.         -
 я .   , ь  — 

чь  ь , я  



 21

 ь,   я   
       я -

 ч ч  , я ь     -
  ч     . 

      . 
 ь      

 ,   ч ч  
,  ь  .  -
ь  ь   ,  -
ь   К  К   К  я  

      -
я   ь  ь. 

, я    
ь,  ь      

      ,  
  ь ь     

   ч , я  -
 ,   . 

,   ь, -
 я ь   ь ,  

   ь  я,  , ч    
 я ь  я ь ь   

   . Т  ь   -
ч ь      -

 ь ,    я, -
я  я я  , ч -

 я я ,       
ч   я    -

ч  ,  , ч    ь я ь 
 я ь ь  . 

  ь  ,  -
 ь,  я ь    -
 ь   ч   ч   

я  я  . 
ч я  ь     

 ,   ч    -



 22

   , я     
я я я   .   ч   

 ь      я . 
   я   я ь  , 

  , ч    , -
  .  

  ч я  ч  ч    -
  ч ь я      -
ь ,  ь , я я 

, , ,   , я, 
  . , ч   -

я  я  , я  -
 ь,  ь   ь  я я 

  ,     ь  я 
  ( ,    

ь ). 
 ь, ч  ь  ь    

   я  
. я, ч  я     -

ь , я я ,  ,   
  я     ч  я  

 я . 
ч   ь  ь   -

      ч -
ч  я    ь  ь   

ь   я  я -
      ч ь  

 ь    , -
ь  ь  .  

 
 
 



 23

И  А А   
И И И И  А А:  

 И А Ы  А А И  3-й 
И И  А    А  
И И И  А И А ? 

А е е  ани ав ви  ин в 

 ч  ,  
   . .     

М  . М. .  

ispolin@lexinvest.ru 

  ч    -
    10–15    , ч   ч -

   я я я   ч  -
 я . ч    

   ( , ,   
  Т )  ь   (  -

 )   я  ч  -
   , я    ь-

     ,     
  я ь.  

я   я   ч -
я   ь     ,     ь 
 я .   ,   -

я   я   .  
 ,      ь  -
  . 

  я   я   -
  ь     ч -

    ,   ч  



 24

   .    -
     

(Bilateral Investment Treaties) (  — Т)   XX .,   
 ь       
я   .   Т  
ч       1959 .  1987 .  

  265,  1994 .  800,  1999 . — 1857,   2005  
ч   2500. К  2011 .    ч  
Т  2750 (    ь я  300 -

 ь , ь    , -
  я   )1. Т  , 

Т       -
  . 

 ч ь   ч  -
     ,   

я  ч    я -
,    К Д (М  -

    ), ч   
   1965 .2 Д ч  ь, 

ч      К Д  1972 . Д  -
 1990-   К Д   ч   —    

, ч   1979–1980 .   1990–1991 .   -
    я. я ч   -

я ь я   1990-  .  1995 . К Д  
 ч  . ч я  2003 . ч   -

   К Д  я   20.  2010 . 
  38  ,  ч -

                                                 
1 Malik M. Recent development in international Investment Agreements: nego-
tiations and disputes // VI annual Forum for developing country investment 
negotiators. — . 2. URL: http://www.iisd.org/pdf/2011/dci_2010_recent_ 
developments_iias.pdf. 
2 Т   К     

    ч   ч   
 . URL: http://icsid.worldbank.org/ICSID/StaticFiles/  

/basicdoc/partA.htm. 
 



 25

    К Д.  ч  2012 .  ч  
я      3741.  

я    К Д,  ь, ч  -
ч   80% Т  ч    

   К Д.    , ч  
К Д  я  75%   , 

    2. 
ч я  ь    -

     , ь 
 ь, ч   70%   я -

   я ь     Т (   
я   ). Т  -

,  я  ,   я 
я ь    я  
ч  ,  ь  Т,   ь   
ь    ( , NAFTA  

 ч ,  Д   ч    ). 
    я  

  ь  я    -
 ,  я    ,  

  я . я я   я-
я  « ч я я»,   я 

я    ,  ь    я  -
ь  я     я ь я,   

      ь .  
  ь  ь   . я  

  я    ч  (  
 ч ),    ч  ( ч    -

ч   ь )      
 ь . К    -

    1 я 2009 .  , -

                                                 
1 The ICSID caseload statistics, issue 2012-1. URL: http://icsid.worldbank.org/  
ICSID/FrontSerlet?requestType=ICSIDDocRH&actionVal=CaseLoadStatistics. 
2 Frank S. The ICSID Effect? Considering Potential Variations in Arbitration 
Awards // Virginia Journal of International Law. —2011. — Vol. 51. — 

. 838, 840. 



 26

   я я   -
  я  ч ь  ч   -

 ( . 207 (1) Д    ). 
    ь ч  

       
ь    ч   1200.  я  -
        

 К ,    ч ь я  -
  .  я ь ч    

   ь  .   10   Т 
  ь ч ь     

   я ,  ч  чь 
   Т    я 
 я      .  
М  ь  ь   , ч  -

   ч  ь  я ь   
, я   ,  ь   -
 я  1.    -
ь  я   ч  ь  

 ,   ,   ч     
  .  

,    ь  ,  ь  
       .  

 ь я    Т   ь  
  ь   (     

      Т   
я ) 2,    ь  .   

                                                 
1 Eureko v Czech Republic, PCA Case No. 2008-13, Award on Jurisdiction, 
Arbitrability and Suspension, 26 October 2010, 177. URL: 
http://ita.law.uvic.ca/documents/EurekovSlovakRepublicAwardonJurisdiction.pdf; 
Eastern Sugar B.V. v The Czech Republic. Partial Award of 27 March 2007. 
URL: http://ita.law.uvic.ca/documents/EasternSugar.pdf. 
2 Regulation of the European Parliament and of the Council establishing transi-
tional arrangement for Bilateral Agreements between Member States and third 
countries, COM (2010) 344 final.        
URL: http://www.iisd.org/itn/2011/07/01/while-the-eu-member-states-insist-
on-the-status-quo-the-european-parliament-calls-for-a-reformed-european-
investment-policy. 



 27

   Commission v. Slovak Republic, я   я  
2011 .1,   ь    Т    

  5 я я 1990 ,    я  
  ь    . Т -

 ,  ч , ч      ь -
 Т     ь  . 
ч , ч     ь ь я -

,  я  ь     . -
,  -ч ,  ь я  -

 ь  ч   , я   2009 . 
 ь  ч      -

   ,     
        

.   я ь я    
 . Т       -

ч         
    ,     К   

   ь    (37,1%).  -
  Lietuvos Dujos, я я  

 ч  я .  ,  
К    ч ь ,  ч   

   ч     -
   UNCITRAL, яя   -

  Т    2. ч , ч   ч  
ч   ь    ч  -

 я  ь я  я ь   
 .   ч   я   -

   ь  ч     
 я  .  

   ь     -
  ,   ь.  

- , ь    ,     -
. Д    ,      

                                                 
1 Case C 264/09 Commission v Slovak Republic [2011]. URL: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62009CJ0264:EN:HTML. 
2    // . — 2012. — 2 . — . 7. 



 28

  (ч  ч ь я , ч я   -
  ),   я ь  -

ь   , ч      
 ь    , 

я   ,  ь я  ь 
. Т  ь ь    я. 

К ч , я, я  ь  -
,  ь я      -

,       Lietuvos Dujos ,  
  я ь.   ь   -
ь .  

    ь , я (    
 )      ч .  
  ь я   ч    

, ч      Eco Swiss.    
 я , ч   ч    ь 

 ь     -
ч  я ,    ч  я  
ч ь   .1  

 ч    ь, ч  я ч  -
я   я я я    

ч  я .    ч  я   ь-
   я ,      

   я ь , я  ч -
 ,  ч  ч , . М   ь я, ч  
я я К       ч  

(   , ь   ) чь  ь  -
 ,  я - я  -

 . 
 
 

                                                 
1 Case C-126/97 Eco Swiss China Time Ltd v Benneton International NV, 
[1999], I-2079. 



 29

А Ы  ХА И Ы  
И Ы  А А ИЯ А И А ИИ  

И А  И И И  

е е  ьеви  Ка ин 

 ч  , , .     
М  . . . К  

 
  я  ч   

, ч я   , я -
-ч   я  я ь ,  -

ч    ь  . ь 
ч , ь , ь   . . я -

 я   ь  я  я ч я 
   -ч ,   -

   .  ь   я  -
ч  я я я   -

. Т я      -
я ь я       -

 ,  , ч     -
я    ,   , я  -
я  ь  .  
      я  ь -

  ь  .    Д  
  ч   1957 . ь ь 

« ь  , ч ь  ч  -
  ь я   ч    

я  , я я   -
я  я ». 

Д я      ч   
ь    К  ,  , 



 30

       
. ь я     ч -

ь  я ь      1975 .,   -
  ь   я. 

 ч  80-  .,     -
я,  я я я я ,   -

    , я я ь -
 , ч     . ь  

 ь  ч я К  .   
 90-  « ь я я» ,  К   

я   ь   ь    
   . 
ч  ч   ь  ч я  -

ь    1986 .      -
ч ь    Д   ч   -

  1992 .1 К Д  я   
№ 28 «  ч   ь  ч »,   

   № 1    
2007 . «   ч , ь   -
ь  ч »   я. 

     ч , -
ь   ь  ч я  ч  -

 1670 , я   , я я  
    я  ч  

 ,  ч я   -
 .      ь  , 

ч    2007–2013 .  я  -
ь        ь  я -
   348  2. 

ч , ь   ь  ч  я -
я я  ь  « ь  »,   

 ,   ь я, ч я , 

                                                 
1 ь  174–178 Д  ( . 158–162 Д    -

). 
2 .: Mathijsen P. A Guide to European Union Law as amended by the treaty 
of Lisbon. Sweet & Maxwell. — L., 2010. — P. 519. 



 31

   я, , ь , ь  -
я   . .       -

 ь   .  . 3 Д    
 ь  «  ч , ь   -
ь  ч    -ч », «  

ч ,  я ь    я 
ч       ,  я я  

 я  » ( . 174 Д ). 
Д      , . 175, -
ь  ч   ь -  

    ь   . 
  . 174  я я «ч  -

  (      -
  я ь  я :  « -

»;  ь  ;   -
ь  я), ч      

ч     » ( . 1 . 
175 Д ). 

ь я    я    -
ь . Т , ч   ь   , 
, я   ь , ч  

 ь  ч я,    
ь  ,    -

  . К  ь  -
  К я, я    я  -

 , , ч   ь  
  К     ,   

 ч , ь   ь  
ч я     я  

я ь  ( . 2 .175 Д ).   -
ь     ь    ь 

  1.    ч я  ь  -
 я я я ч      ч -

  ь    К  ,  -

                                                 
1  3 . 175 Д . 



 32

ь  я ь  ь я     -
, я ь  , ь я  -

. 

     ь   -
ч   ь    К   -
я  ч ,      

 ( . 177 Д ).  ч я ь  
ь ь    . 

   . 178 Д ,    
  ь     

  ь  я. 
Д      (  -

 )    -
  ч , ь   ь-

 ч я, я   ь   
. 

- ,      я ь  , -
ь    ь   -

я   ,    -ч .    
. « » . 1 . 4 Д   « ч , ь   

ь  ч я» я я    
   -ч . -ч  

 ь  ч    -
ь   , ч  ь ,  Д -

 ( . 175 Д ). 
- , ч     ь я   

       
  ,     я 

 .  
- ь ,  ч ь  я ь-
ь   ,   ч , 

   ь     
ь. 

   ч я  -
ь - ч  ч я  ь  

 . Т ,     -



 33

    1958 . я  -
  ь - ч    -

 ь  .  1960 .   -
ь  . Д я я ч  я  -
    1962 .     
ь я  я  .  1975 .  -

  ь - ч  ч я ч я 
  ь  я  ь  К -

  ь  ,   1993 . —  ч я.  
 1979 .  я  я, я  
я ь    1.  -

 1989–1993 .  ь   ч  -
   я ь    14  К ,  -

 я  15    30 . ь   -
  ь       

   20%. 
 1984 .  я    ь   
    ь  я2 ( Д).  

     я я   
   я ь ч  Д  -

 .   я ь ь   
     :  -

 ,  ь я  , -
 ь   ( ),  ч я  . .  

    Д    
2006 .      я -

 . 
я     я  я -

я  я  .    « ч » -
,   я  Д,    
ч я3.  ч   я я ч ь я 

                                                 
1 OJ 1979 C36/10. 
2 OJ 1984 L169/1. 
3 Regulation 1083/06 OJ 2006 L210/25, corrigendum OJ 2008 L301/40, 
amended OJ 2009 L348/19 and OJ 2009 L125/1, corrigendum OJ 2009 
L33/49, amended OJ 2009 L94/10 and L250/1. 
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2 Regulation 1081/06 OJ 2006 L210/19 repealing Regulation 1784/99. 
3 Regulation 1082/06 OJ 2006 L210/12 repealing Regulation 1785/99. 
4 Regulation 1084/06 OJ 2006 L210/79 repealing Regulation 1164/94. 
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1 Weatherill S. Law and Integration in the European Union. — Oxford, 1996. 
— P. 116. 
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5 Ibid. 
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1. In the first part of decade 2001–2010 there appeared a famous 
article in the Foreign Policy review, named: Re-Ordering the World: 

The long-term implications of September 11th. The author was Robert 
Cooper, who was one of the main advisers for international affairs of 
Tony Blair. After one year, he developed his article in a more famous 
book: Breaking the nations1. 

In this book we can discover these paragraphs:  
«…In 1989 the political systems of three centuries came to an end 

in Europe: the balance-of-power and the imperial urge. That year 
marked not just the end of the Cold War, but also, and more signifi-
cantly, the end of a state system in Europe which dated from the Thirty 
Years War. … 

In Europe, a middle way was found between the stasis of chaos and 
the stasis of empire, namely the small state. The small state succeeded 
in establishing sovereignty, but only within a geographically limited 
jurisdiction. … 

The second half of the twentieth Century has seen not just the end 
of the balance of power but also the waning of the imperial urge: in 
some degree the two go together. A world that started the century di-

                                                 
1 Cooper R. Destramarea natiunilor (Breaking the nations) // Univers enciclo-
pedic. — Bucharest, 2006.  
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vided among European empires finishes it with all or almost all of them 
gone: the Ottoman, German, Austrian, French, British and finally So-
viet Empires are now no more than a memory.  

This leaves us with two new types of state: first there are now 
states — often former colonies — where in some sense the state has 
almost ceased to exist a 'premodern' zone where the state has failed and 
a Hobbesian war of all against all is underway (countries such as Soma-
lia and, until recently, Afghanistan). Second, there are the post imperial, 
postmodern states who no longer think of security primarily in terms of 
conquest. And thirdly, of course there remain the traditional “modern” 
states who behave as states always have, following Machiavellian prin-
ciples and raison d'état (one thinks of countries such as India, Pakistan 
and China). …»1 

The text is important because of these two ideas: 
Robert Cooper was the adviser for more than 8 years to a prime-

minister of the United Kingdom, administrative position that offered 
him the privilege to analyze and to try to impose few of some ideas and 
political concepts; 

Somehow, we like it or not, his descriptions of today states are cor-
rect — the differences between the political, juridical and administra-
tive and political reality being huge. In the same time, this separation 
can be accepted, because the political reality also validated it. 

2. In this reason, we must underline what are — in Cooper’s opin-
ion — the main characteristics for the postmodern states: 

«The main characteristics of the postmodern world are as follows: 
The breaking down of the distinction between domestic and for-

eign affairs; 
Mutual interference in (traditional) domestic affairs and mutual 

surveillance; 
The rejection of force for resolving disputes and the consequent 

codification of self-enforced rules of behaviour; 
The growing irrelevance of borders: this has come about both 

through the changing role of the state, but also through missiles, motor 
cars and satellites; 

                                                 
1 Cooper R. Destramarea natiunilor (Breaking the nations). Ibid. — . 14. 
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Security is based on transparency, mutual openness, interdepend-
ence and mutual vulnerability».1 

3. If our text will not describe the political dimensions of these 
states, we must underline few things, which are important for our 
analysis. 

In our opinion, states must be considered modern and postmodern. 
The pre-modern states are rare and their existence creates problems for 
neighbors and international organizations; they are an anomaly and 
there do not exist in real map of tourism. In fact, pleasure industry of-
fers the real answer for a structured society: pleasure means relaxation 
and if the state administration is not able to create such a positive 
framework for a «dolce far niente»2, that state does not exist on the map 
(or is a grey patch on the tourism map). 

That’s why it is possible to discover a lot of tourism in authoritar-
ian regimes — the foreign tourists are well protected by the police (in 
this case, they are protected in order not to have a contact with the in-
digenous population in other direction rather than is accepted by politi-
cal authorities) — and their money are good to sustain the financial 
state balance with currencies. And a holiday in a «business correct-
ness», in an authoritarian state is cheaper than in a democracy (here is 
not a competition, state administration settle the number of commercial 
actors able to act on the pleasure market). 

4. The difference between modern and postmodern state is repre-
sented by the access to the high level of education and to the public in-
formation. We cannot have high level of education without a population 
with good level of information, because the disproportion between 
them creates social frustration, first and social tensions — secondly.  

Thus, we consider that a modern state offer access to a good level 
of education and to information, but the population feel that is not a 
complete access for them to all information possible to be achieved. In 
fact, there is more an attitude of public administration related to the na-
tional citizens: «we know that they can have access to more informa-
tion, but is important for our better functioning to not offer all of them». 

                                                 
1 Cooper R. Destramarea natiunilor (Breaking the nations). Ibid. — . 23. 
2 Literally «a sweet time when you do nothing» (Italian language). 
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Postmodern state is something more than modern. In this case, it 
means the attitude is different from the first steps on the relation citizen 
— public administration. Here, the human rights (not citizen’s rights1, 
so, the concept is more abstract for legal interpretations) are somehow a 
religion2 and the public paradigm is about a real participation for all 
members of the society. 

Postmodern state means opening of everyone to all directions. In 
this paradigm, state administration recognize the need of citizens to be 
informed by its decision and — more than that — the necessity for a 
correct passing of a bill to consult the citizens which are the main re-
ceivers of administrative measures. 

This process is only an evolution of public law in the second half 
of 20th century — these ideas were not easy to be accepted in other 
countries than European continent. In fact, to understand better the evo-
lution of today public law in Europe, we must present some historical 
aspects. 

5. For centuries, the political and administrative situation of the 
states was presented from a single perspective: a continuous will for 
centralization of the one invested with power at the level of the entire 
society, and a continuous will for escaping from the total control of the 
centre — for the local communities. From here, many pressure mo-
ments, because almost every time the political and administrative lead-
ers from the regions considered it abusive the tendency of the centre to 
impose in each branch of social activity. 

Two moments drew the results of this conflict. The first one was 
the monarchic absolutism, specific for the 17th and the 18th centuries, 
that directly contributed to the consolidation of the centralized state, 
being very close to the elimination of any form of local autonomy, and 
the moment when this form of leadership succumbed from an economic 
point of view, attracting the moment of the revolutionary years 1848–

                                                 
1 Sevilla J. Corectitudinea morala. Cautam cu disperare valori (Moral 
correctness. We are desperately searching values) // Humanitas. — Bucharest, 
2009. — . 26. 
2 Nastase A. Drepturile omului, religie a sfârşitului de secol (The human rights, 
a religion for the end of century) // I.R.D.O. — Bucharest, 1992. — . 18. 
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1849, that contributed to the definitive change of a system that suffo-
cated any whish for getting close to the citizen. 

Only after the monarchic absolutism becomes an over fulfilled 
phase of the history, it can be talked about a true development of the 
concept of local public administration, from a functional perspective, 
and later also from a theoretical perspective. 

Thus, in time, public administration is going to divide in two com-
ponents, with different roles by themselves: central public administra-
tion represents the expression of the existence of the nation state, and 
local public administration, being in fact one of the components of the 
victory hardly gained by local elites against those from the centre: local 
public administration exists only from the moment when those from the 
local level succeed to convince the centre that they are going to have a 
greater loyalty towards the supreme leadership of the state (that being 
accompanied by an economic success at local level) if they are going to 
have I higher degree of autonomy in adopting decisions for their own 
community.  

Thus, the fundamental element will be the reduced distance from 
the administered ones, but it is not going to be also the fundamental 
aspect, only the success in proving loyalty and the economic one being 
able to make the difference. 

In fact, it is about an apportionment of power, the dispute between 
both the components of the public administration being not yet final-
ized, the states adopting different dimensions for the two sectors: never-
theless, fundamental is the fact that they are nowadays recognized as 
being sine qua non for the existence of a democratic state, in the spirit 
of respecting and promoting the citizens’ rights and liberties. 

6. The struggle between local communities and central state ad-
ministration was long, more than 200 years. In fact, the result was de-
cided by the national press: trying to reach every country corner, they 
brought political information about national politicians to every village 
and town; in that moment, it appeared a natural reaction «to know 
more, to understand better and to influence national debates for local 
collectivities interests». 

Only when press was able to create a coherent national network for 
distribution, the local interests started to be much better protected. 
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However, it was not enough: the most important decisions in these 
cases were the universal right to vote and the invention of radio. From 
that moment, politics become closer and the standards increased. 

A new important step was the creation of private televisions. From 
that moment local agenda become to be better known by the national 
politicians — members of parliaments met in their local circumscrip-
tions interested citizens and their manner to solve the problems tried to 
be standardized: to listen the comments and to create new laws inside 
national parliaments able to fulfill the purpose of regional and local 
administrated citizens. 

But it appears on that moment a new kind of social phenomenon: a 
real social homogeneity between national level of politics and public 
administration and the citizens from every province: the press helps 
citizens to ask questions and, mainly, it helped politicians to create an 
electoral basis inside the territory. More than this: a good attitude in the 
local politics can create national power valences and it helped to this 
homogeneity process. 

This phenomenon increase strongly after the World War II and 
from that moment it was an unique direction: national level of politics 
and administration accept to share their power and information with 
local communities, considered as organized groups of citizens. 

7. Finally, internet appeared: from that moment, citizens really ex-
ist independently. Local politicians — who have a pact with national 
politicians — felt first this change: the pressure created for local elec-
tions become huge fast.  

From that moment, they had only two possibilities:  
– to accept to share their power for decision with citizens and this 

means to accept more control for their business or  
– to accept that their political life will be finished in the first mo-

ment when a new candidate will be able to generate a social attitude 
against him online — from that moment it is impossible for a politician 
to come back. 

What is internet? Internet is a network that creates good possibili-
ties for people to communicate fast with other people. But they com-
municate information. Entertainment is the most important part of 
internet sharing, but social questions are increasing too. 
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Social questions are mainly national and local. But internet created 
an important possibility: to know the good political and administrative 
practices from different states. Fro now some foreign language skills 
offer to anybody the access to big materials and articles: administrative 
cases and public attitudes. 

8. The public law was forced to see a new paradigm of legal rela-
tions. In this cases, then citizens was able to realize soon what public 
administration was not able to make: a real cooperation for their inter-
ests against the public authorities. 

Understanding these national politicians was forced to create 
more partnership between state and its citizens. In this case it was 
only one direction: to introduce in the decision process the citizens. 
To implement this idea, the administrative procedures become 
friendlier with citizens interests and it become more similar in every 
states. This is the reason for public law doctrine to discuss about 
global administrative law, global public law and many other con-
cepts that are trans-national: to be inter-national is not necessary to 
have only the national politician’s cooperation, but also to have the 
agreement of citizens. 

Participation of natural or legal persons in the making of global 
regulation, in particular through the creation of notice and comment 
procedures, has been largely perceived as a prominent part of a putative 
‘global administrative law regime’. It is both a sign of the increasing 
impact of international or global regulatory regimes in the regulation of 
private conduct and, at least from one perspective, a sign that classical 
elements of administrative law exist and are maturing at the global 
level, or even a yardstick against which to measure the degree of matur-
ity of global administrative law1. 

In particular, participation mechanisms and procedures ensured by 
international bodies have been interpreted or suggested by many au-
thors as a means to increase the democratic legitimacy, accountability, 
transparency and visibility of decision-making by international bodies, 

                                                 
1 Chiti E., Mattarella B.G. (editors): Global Administrative Law and EU Ad-
ministrative Law. Relationships, Legal Issues and Comparison // Springer. — 
Berlin Heidelberg, 2011. — . 114. 
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thereby compensating for the lack of proper democratic structures at the 
global level1. 

Now the citizens have a stronger voice, because they know other 
examples from better administrated states. The internal pressure in-
crease much and one of the most important change is the disappearance 
of «social inactive politicians» (you don’t have a facebook account, you 
don’t exists). 

9. An important dimension of this new paradigm for public law is 
the right to good administration. In this area, the administrative proce-
dures are a new example of the symbiosis between citizens, public ad-
ministration, politicians and internet: first have this terrible electronic 
weapon and the lasts understand that the word «good» is a sanction for 
their activity: before 1970 the citizens had the right to be served by the 
public administration (the essence of Latin words ad minister means to 
serve to somebody), but now this word means «results». 

Here, the EU was helpful in the process of creation of this new 
standard for public law and administrative behavior. In the jurispru-
dence of the Court of Justice and the Court of First Instance the notion 
of good administration is formulated as the principle of good admini-
stration or as the right to good administration. 

Good administration in view of the two Community courts repre-
sents in fact a general concept that encompasses a set of administrative 
nature principles, principles of substantive and procedural nature. 

As the principle of sound administration, good administration can 
represent principles as — impartial treatment, fairness, reasonable time, 
the obligation to state reasons for decisions, the transparency principle, 
etc. 

Art. 41 of the Charter of Fundamental Rights (with real legal en-
forcement since 1 December 2009) associates in four distinct sections 
the obligations of the Community institutions and the fundamental 
rights of persons coming into contact with them: the impartiality obli-
gation, fair treatment, respect to reasonable time, motivation of adopted 
acts, obligation to respond the solicitations in the language used, the 
right to be heard before an administrative decision, right to access own 
                                                 
1 Chiti E., Mattarella B.G. (editors): Global Administrative Law and EU Ad-
ministrative Law. Relationships, Legal Issues and Comparison. Ibid. 
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file, right to receive reparations for damaged caused, right to address in 
one of the official languages of the Union, etc1.  

As we see, this is public law and public law procedures. If the citi-
zen’s postmodern society will have satisfaction with a common admin-
istrative procedure at the European Union level, it means that the ad-
ministrative unification of Europe will be easy to be constructed. But 
this is only a consequence of postmodern society which was created by 
media and mainly by internet. 

In this case, we must underline that the laws can be the same but it 
remain their fulfilment and, more than ever, the national interests and 
history: maybe the citizens will help the state to have a real evolution in 
its administrative behaviour, but there are still a lot of things that con-
tinue to separate us, like economy, for example. 

In this case, the public law will continue to offer possibilities for a 
normal understanding between citizens and politician but we are sure 
that the ambition of the lasts will be able to delete with one single 
movement everything was build with hard work by lawyers, scientists 
and citizens. 

 
 
 

                                                 
1 Balan E. Institutii administrative (Administrative Institutions) // C.H. Beck. 
— Bucharest, 2008. — . 41. 
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Growth and development of countries — members of the interna-

tional community require their organized cooperation at ultra-vires na-
tional level. It is provided that this cooperation shall be based on prin-
ciples guaranteeing group benefit and common conscience of human 
society. If any country infringes internationals law, it is required to 
show reaction against this infringement. Therefore, legal rules and 
regulations require sanctions to be certain of their correct fulfillment. 
According to today’s global association there is a necessity to clarify 
this issue. The goal of this article is to analyze legal positions of law 
scholars and theoreticians of international law on non-legal sanction of 
international law because we believe this issue is ever-growing. 

In legal terminology, sanction means protection of official authori-
ties for applying law and custom1. To be certain of correct fulfillment 
of each legal rule, it is required to show suitable reaction while facing 
with infringement, which needs protection of executing legal rules2. 
Sometimes it is stated that international law does not have binding 
sanction. Nevertheless, this objection is answered by several law schol-

                                                 
1 Gafari Langroudi Mohamad Gafar Law Terminology // Tehran, ganje danesh 
library. — 2000. — Vol. 3, first edition. — . 2420. 
2 Black Henry Campbell Black’s Law Dictionary. — U.S.A: west pub, 1990. 
— . 207. 



 115

ars. The reason of this ideology is to compare international law and 
domestic law of each country. Meanwhile, these two issues are basi-
cally different. Absence of legislative power at international law has 
made some people to deny international law and claiming that interna-
tional law is not a branch of law; however, nowadays this contradiction 
is not that much important. Pessimists of the present age refer to this 
issue that absence of sanction including: absence of binding judiciary 
procedures and absence of concentrated executive power is for applying 
judgment1. Nature of sanctions in domestic law and international law 
and also sanction of rules of international law on the contrary of domes-
tic law that is subject for criminal is, public and referred to general. For 
example, any action of Minister of Foreign Affairs of a country or Sec-
retary general of an international organization that is on the contrary of 
international law, substitutes that country or international organization 
to hold further responsibilities instead of aforesaid person. Sanction in 
domestic law is revealed as penal law. Meanwhile, at international law 
only for exceptional cases and according to specific contract, the plain-
tiff may take some actions to vindicate his right. The reason of this is-
sue is the absence ultra-vires of legal or executive powers for countries, 
Therefore, countries discern basics of judgment, legal behavior or ille-
gal behavior and in case of infringement, may take duly action to vindi-
cate their rights. 

In short, elements for fulfilling sanctions at any legal system in-
clude: 

1) Legal element that is anticipated provisions in law that is re-
garded in return of infringement of legal rules. 

2) Superior executive power (domestic or international society) 
that for being certain from correct fulfillment of law requires an ultra-
vires power to confront with disobedient power and execute anticipated 
punishment of society2. These elements are dependant to the following 
elements: 

                                                 
1 Seyedi Mehrdad Modern International Law. — Tehran, office of international 
law services, 1995. — . 7.  
2 Kia Nia Mahdi Introduction on Public International Law. First edition. — 
Tehran,University of Tehran, 1962. — . 9. 
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1) Mutual or Bilateral (common) Benefits of Countries: This is 
among the most important cases of sanction at international law that 
creates dependency among countries. Therefore, upon enacting some 
rules and regulations they obligate themselves to observe them1. Bind-
ing international law is due to observe obligation of both parties. 

2) Recognition of International Law by Countries. Under Constitu-
tions of some countries, international law is regarded as ultra-vires to 
their domestic law. For example, in the constitution of U.S.A all its 
treaties which shall be made under the authority of U.S.A shall be the 
supreme law of the land. Generally it is concluded that most countries 
observe international law with respect to international custom and con-
tracts as their domestic law. 

The highest application forms of sanction in today’s international 
relations include: 

1) Sanctions in the UN System: 7th chapter of the Charter UN spe-
cially articles 41 and 42 deal with this issue. Article 41 refers: the Secu-
rity Council to execute its decisions may take action that does not in-
volve using armed forces and invite members of UN to execute such 
actions on the appropriate time. It is to be noted that such activities may 
guarantee to break off economic relations, diplomatic relations, railway, 
marine, aerial, post, telegraph and other communicational means either 
in whole or part. Article 42 refers: When the Security Council decides 
that anticipated actions in article 41 are inappropriate, it shall have 
rights to use aerial, marine or land military operation for creation of 
peace and security at international level. This operation may include: 
military maneuvers, surround and any other operation of marine, aerial 
or land military forces of UN members2.  

2) Sanction at International and Regional Organizations. Interna-
tional organizations by having more specific sanction, may have more 
effective control over their members, specifically organizations such as 
IMF (International Monetary Fund) that offer basic service. Regional 
organizations may apply more exact discipline over their members. For 

                                                 
1 Mojtahedi Mohamad Reza Public International Law Studies. — Tehran, 
forouzesh publication, 2002. — . 23. 
2 Aghaei Davoud & Maghsoud lu Manouchehr Public International Law. — 
Tehran, sanjesh publication, 2002. — . 4. 
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example, European Justice Tribunal has obligatory jurisdiction over its 
member governments sentenced to infringement of their law governing 
over EEC12. 

3) Self-Assistance & Mutual Action. If the infringed party does not 
wish to pay recompense or refer the subject of dispute to court based on 
international law, the other party may personally take action. Armed 
forces of a country are liable for executing international law.  

4) Break off political or economic relations. 

5) Confiscating and blocking bank accounts of a country. 

6) Penal sanction: this is among punishment for war criminals. 

7) Financial and property sanction: paying recompense. 

8) Diplomatic sanction: disclosure of documents proving infringe-

ment of international law. 

In addition to aforesaid issues, one of the ever-growing instances 
of international sanction is international ethical liability that originates 
from pressure of public mind (general public opinion) in relation to ob-
serving international obligations3. World’s public mind, is a non-legal 
sub-group whose influence has been increased with technological ad-
vancement and improving communication among people. If a country 
infringes international rules, this issue is immediately published 
through the Internet, press and mass media. Due to fast speed of offer-
ing information and ever-growing access of people to Internet and of-
fering political news at social network, access of people to news is con-
siderably increased. Satellite news network and independent networks, 
offer required information to people do not having access to Internet or 
are unable to work with Internet. These factors increase awareness of 
public mind and their pressure over politicians, leaders of countries and 
UN to confront with countries having infringement4. An obvious exam-
ple of this issue is the method of beginning of Arab spring in Tunisia 

                                                 
1 Darab Pour Mehrab Generalities of Modern International Law. — Tehran, 
Jahan Moaser Publication, 1994. — . 29. 
2 European Economic Community. 
3 Ganji Manouchehr Public International Law. First edition. — Tehran, Uni-
versity of Tehran, 2006. — . 39. 
4 Ziaei Bigdeli Moham Reza Public International Law. Thirty-second edition. 
— Tehran, ganje danesh publication, 2009. — . 44. 
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and the role of media groups in developing it to other Arabian coun-
tries. The custom procedure of international association is that first of 
all leaders of countries ask the country having infringement to be 
bounding to regulations and in case of continuing infringement of law, 
to decrease their cultural, civil and economic relations which make that 
country to be secluded and even in case of continuing this process it 
may result in enacting sanctions. The same procedure is true for UN 
since countries have brought up this issue at General Assembly that 
may issue letter of recommendation or in case of disobedience and ful-
filling legal formalities it may refer to UN Security Council and issuing 
resolution; which decrease status of infringed country at international 
association, its influence for making global decision and creation of 
negative attitude toward infringed country. Whereas special importance 
of Arab spring this process happens more quickly than classic mode. In 
this way we may refer to issuing resolution against Libya, witch was 
quickly approved by the UN and created an opportunity to interpret the 
resolution as a license for military attack. Russia and China by using 
their veto right prevented from issuing similar resolution against Syria. 
It is to be noted that social condition of Syria is completely different 
and legitimacy of Syrian government is not collapsed for total Syrian 
society which created gap for ethical behavior of society toward ille-
gitimacy of Syrian system. This issue clarifies that such sanction may 
be basis for further actions against infringed government that insists on 
repeating infringement or taking action on the contrary to international 
law. Apart from influence on people and politicians of other countries, 
such information influences on public mind of people of infringed 
country and imposes domestic pressure that next to international pres-
sure, may play a key role. The infringed country in order to keep its 
status and respect at international association, keeping his relations with 
other countries and releasing from domestic and international pressures 
and sanctions, shall obey international law. Therefore, world’s public 
mind is regarded as an effective sanction for international law that al-
though this sanction is non-legal, its increase is ever-growing through 
more access of people to radio, television, newspaper and Internet. 

By having careful look at international rule it is concluded that, na-
ture of sanction in global association is different with its nature at do-
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mestic law. This issue does not mean that all regulations of this field 
are faultless. Meanwhile, sanction mentioned at the UN Charter may be 
ineffective from different aspects. Since, UN Security Council enacts 
sanction under limited conditions and whereas veto rights of five per-
manent members of Security Council, it may lose its efficiency. Gener-
ally Assembly has no solution but only to recommend to use another 
power and its decisions are generally ineffective and not binding. There 
is no surprise to regard some systems of UN being faulty and demand 
to amend them. Apart from criticism of legal sanction, the non-legal 
sanction may have complementary role and compensate this shortage. 
Ethical liability of governments is not limited to international associa-
tion; rather governments are liable against their nations. According to 
development of global village and increasing public awareness of peo-
ple, this role may evolve the future of the international community. 
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Modern world economics is characterized by intensification and 

extension of mutual integration processes. Almost all member states of 
the World Trade Organization (WTO) are in one or more regional inte-
gration communities.  

As of 15 January 2012, some 511 notifications of Regional trade 
agreements (RTAs), counting goods, services and accessions counting 
goods and services notifications separately had been received by the 
GATT/WTO. As of 20 August 2012, 238 of these RTAs are still in 
force1.  

In the Russian legal literature the general issues of the theory of in-
tegration and the integration processes in European region were widely 
considered by the following scholars: A.S. Manykin, A.Y. Kapustin, 
E.V. Skurko, N.B. Shelenkova, O.V. Butorina, V.M. Shumilov and 
others. Besides in the Russian law library you can find only separate 
issues related to the regional integration areas in the North American 
region and the most of them were subject of economic research only. In 
additional, in the Russian science of international law has not been paid 
enough attention to the special mechanism of dispute settlement under 
the North American Free Trade Agreement. 

NAFTA was built upon the Canada — United States Free Trade 
Agreement (CUSFTA) which entered into force on January 1, 1989. In 

                                                 
1 Regional Trade Agreements Information System (RTA-IS). URL: 
http://rtais.wto.org/UI/PublicAllRTAList.aspx. 
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1990 Mexico began negotiations to establish new trilateral free trade 
area in North America. In 1992 Canada, Mexico, and the United States 
had agreed to create the North American Free Trade Agreement.  

The North American Free Trade Agreement is an agreement signed 
by the governments of Canada, Mexico, and the United States, forming a 
trilateral free trade area in North America. The agreement came into force 
on January 1, 1994. NAFTA has got two additional supplements such as 
the North American Agreement on Environmental Cooperation (NAAEC) 
and the North American Agreement on Labor Cooperation (NAALC). 

Like several other regional economic integration agreements, such 
as the European Free Trade Association (EFTA), the Andean Commu-
nity or the MERCOSUR, the scope of NAFTA was establishing a free 
trade area between the three countries, setting rules on the exchange of 
capital, goods and services between them. Among its objectives are the 
elimination of barriers to trade, the promotion of fair competition, the 
protection of intellectual property rights, the encouragement of invest-
ment, and, for the purpose of the implementation of the Agreement, the 
creation of effective procedures for the application and administration of 
the Agreement and for the settlement of disputes. However, unlike most 
similar agreements, NAFTA falls significantly short of creating an inte-
grated legal system, much less a structured dispute settlement system1. 

Under the NAFTA, there are six dispute resolution processes, 
named after corresponding chapters of the agreement. They are as fol-
lows: NAFTA Chapter 11, which is designed to resolve investor-state 
disputes over property rights; Chapter 14 on financial services disputes, 
which adopts the same approach as Chapter 20, but which provides for 
panels made up of financial experts; Chapter 19, which establishes a 
review mechanism to determine whether final antidumping and coun-
tervailing duty decisions made in domestic tribunals are in alignment 
with national laws; Chapter 20, which provides government-to-
government disputes settlement and based on the GATT panel model2. 

                                                 
1 Project on International Courts and Tribunals. URL: http://www.pict-pcti.org/ 
/courts/NAFTA.html.  
2 Hufbauer G., Fellow R. NAFTA Dispute Settlement Systems. URL: 
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.7.2257&rep=rep1&t
ype=pdf. 
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Additionally, the NAFTA framework creates interstate dispute settle-
ments mechanisms in respect to domestic environmental and labour 
laws under the NAAEC and the NAALC, respectively1. 

Among all of the above procedures for dispute resolution we can 
indicate only one interstate system for dispute settlement is established 
in accordance with Chapter 20 of NAFTA. The provisions of this sys-
tem are listed below. 

The dispute settlement provisions of Chapter 20 are applicable to 
all disputes concerning: 

The interpretation of its provisions and the non-performance by 
one of the Parties of its obligations under the Agreement; 

The application by one Party of an actual or proposed measure that 
the other Party or Parties consider inconsistent with the Agreement; or 

The application by one Party of an actual or proposed measure 
consistent with the Agreement that the other Party or Parties consider to 
cause nullification or impairment2. 

As well, disputes relating to the following chapters may be referred 
to dispute settlement procedures under Chapter 20: Chapter 7 (Agricul-
ture and Sanitary and Phytosanitary Measures); Chapter 10 (Govern-
ment Procurement); Chapter 11 (Non-compliance of a Party with a final 
award); and Chapter 14 (Financial Services). 

Chapter 20 establishes the Free Trade Commission (hereafter — 
the Commission) and the Secretariat — two standing tripartite bodies 
responsible for the supervision and administration of the Agreement. 
They facilitate decision making relating to the operation of the Agree-
ment. 

The Free Trade Commission is the highest institution. It is a con-
sultative and supervisory body comprising representatives, or their al-
ternates, of the ministries of trade of each Party. Its main functions are 
to supervise the implementation of the Agreement and generally to con-
sider any matter that may affect its operation and application. The 
Commission plays an important role in resolving disputes arising out of 

                                                 
1 Knox J.H. Separated at Birth: The North American Agreements on Labor and 
the Environment. URL: http://ilr.lls.edu/issues/26/KNOX.pdf. 
2 Dispute Settlement. Regional approaches. UNCTAD, 2003. URL: 
http://www.unctad.org/en/docs/edmmisc232add24_en.pdf. 
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the interpretation, application and implementation of the provisions of 
the NAFTA. 

The Secretariat comprises three national Sections, which in prac-
tice function in a coordinated but autonomous manner. Each Member 
State establishes a permanent office of its Section with its own Secre-
tary and staff. Each Member State is responsible for the operation and 
cost of its Section and pays the remuneration and expenses of panelists, 
members of committees and scientific review boards. The Secretariat 
assists the Commission and gives administrative support to the dispute 
settlement panels1.  

The process begins with government-to-government (the Parties) 
consultations. If the dispute is not resolved within 30 days of delivery 
of a request for consultations, a Party may request a meeting of the 
Commission, comprising of cabinet-level representatives of the Parties 
or their designees.  

If the Commission is unable to resolve the dispute within 30 days, 
a consulting Party may request in writing the establishment of an arbi-
tral panel, comprised of five individual panelists. The requesting Party 
shall deliver the request to the other Parties and to its Section of the 
Secretariat.  

Pursuant to the NAFTA, the Parties have established several ros-
ters of individuals from which panelists are appointed to settle disputes. 
Members of these rosters are of good character, high standing and re-
pute and have been chosen strictly on the basis of objectivity, reliabil-
ity, sound judgment and with a general familiarity with international 
trade law and should be independent of any Party and comply with the 
Code of Conduct. The Code of Conduct and Model Rules contain pro-
visions regulating the conduct of the panelists. They are aimed princi-
pally at ensuring impartiality and independence. Breach of these regula-
tions may cause a panelist to be challenged and consequently replaced. 
Thus, for example, Rules 36 and 37 of the Model Rules establish that 
the panelists shall not meet or contact a participating Party in the ab-
sence of the other participating Parties and the other panelists (ex parte 

contacts). 
                                                 
1 Raynauld F. Trade dispute settlement procedure in the NAFTA. URL: 
http://ageconsearch.umn.edu/bitstream/16939/1/ag020220.pdf. 
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Under Chapter 20, an arbitral panel is established using a reverse 
selection process. Under this process, each disputing Party selects two 
panelists who are citizens of the other disputing Party. The chair of the 
panel is selected by the disputing Parties and may be a citizen of a 
NAFTA Party or any other country. 

NAFTA panelists and committee members are not permanent arbi-
trators, but are established on ad hoc basis. 

Chapter 20 also provides for scientific review boards which may be 
selected by a panel, in consultation with the disputing Party, to provide 
a written report on any factual issue concerning environmental, health, 
safety or other scientific matters to assist panels in rendering their deci-
sions.  

The Parties can comment on the factual issues referred to the board 
and on the report of the board. The panel should take these comments 
into account in the preparation of its report. 

After receiving the special written reports of scientific review 
board and Parties’ comments on it the Panel sets out an initial report is 
to be delivered within 90 days of the date of formation of the Panel (se-
lection of final panelist), unless the Parties agree otherwise. Thereupon 
within 14 days the Parties may submit written comments to the initial 
report of the panel. 30 days after the presentation of the initial report 
the panel presents to the disputing Parties a final report. The disputing 
Parties transmit to the Commission the final report of the panel which 
will be published in 15 days.  

It is important to distinguish between the legal status of an arbitral 
award and a final report. While the arbitral award has executive charac-
ter and puts an end to the dispute, the Panel’s report determines the le-
gitimacy or illegitimacy of the claims of the disputing Parties and 
makes recommendations thereon, the implementation of which is sub-
ject to subsequent agreement by the Parties. 

Based on the foregoing we are able to conclude that the decision of 
the panel is not automatically applicable to resolve the dispute. Rather, 
once the decision is rendered, the disputing Parties shall agree on the 
resolution of the dispute, which normally shall conform with the deter-
minations and recommendations of the panel. Thus, some scholars 
characterize the panel determination as being more in the nature of a 
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recommendation to the affected governments and implicitly criticize 
the determination for playing only a «facilitating role» that falls «short 
of authoritatively resolving the dispute». Others describe the panel 
mechanism as a «political troubleshooting institution» rather than as an 
independent arbitral body. 

The above characterizations are at minimum misleading. In fact, 
failure of the Parties to implement the arbitral report may result in 
prompt and serious consequences. If the report is not implemented or 
another mutually satisfactory resolution is not reached within thirty 
days of receipt of the final report, the complaining Party may retaliate, 
by suspending the application to the Party complained against of bene-
fits of equivalent effect until such time as they have reached agreement 
on a resolution of the dispute. However, the panel determinations are 
non-binding in the sense that they have no direct effect on Parties, and 
neither federal or state governments are bound by findings or recom-
mendations1. 

There is no provision for appeal of the Chapter 20 panel decisions, 
although use of the initial report/final report process provides the Par-
ties with an opportunity to urge a reconsideration of determinations 
made in the initial report. Nor is there any process, other than continu-
ing diplomatic negotiations and the threat of retaliation, to assure that 
any agreed resolution of the issues is faithfully implemented. 

 
 

                                                 
1 Garcia F.J. Decision-making and Dispute Resolution in the Free Trade Area 
of the Americas: An Essay in Trade Governance. URL: 
http://works.bepress.com/frank_garcia/12. 
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1 Resolution of the Institute of International Law. The Legal Consequences 
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At the present there are a lot of problems drawing attention in the 
Caspian region that require to be settled. Environmental protection, 
pipeline construction, development of economic relationships in vari-
ous spheres are just some of them. But the most crucial and urgent 
problem is pendency of the Caspian Sea’s legal status, determination of 
which will obviously act as the starting point for solving a complex set 
of problems. In this respect, one can fully agree with the opinion of the 
former head of Russia’s Working group on the Caspian Sea Y. 
Merzlyakov, who thinks that the majority of problems in the Caspian 
region are directly related to pendency of the primary issue of its legal 
status1. 

It is necessary to keep in mind that the problem of the Caspian 
Sea’s legal status is the most critical one from among the great number 
of problems surrounding the Caspian. A final settlement of the Sea’s 
status will create a good basis for the solution of a great number of 
problems of the regional scale. The most difficult, complicated and 
risky one is that of the legal issues, since it may lead to serious worsen-
ing of relationships between the countries of the Caspian region. More-

                                                 
1 Nurgozhin M. Five countries, one sea and a lot of oil // Delovaya nedelya. — 
1998. — 3 April.  
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over, objectively the problem is aggravated by the fact that this is an 
intricate legal situation and no similar precedent in International Law 
has ever occurred in legal practice. By virtue of its unusual geographic 
position and a series of political peculiarities of the region, the Caspian 
Sea represents a unique case. The existing uncertainty of the water 
body’s legal status remains an obstacle for development of its mineral 
resources and solution of a series of regional environmental, economic 
and political problems. A lack of specific international agreements 
regulating the Caspian Sea’s legal status and the development of hydro-
carbon fields by neighbouring countries has become a ground for mutu-
ally conflicting claims between different states. The basic problem is 
that the littoral countries take contradictory positions with respect to the 
status and regime of the Sea. 

Different aspects of security in the region directly depend on the 
course of the interstate negotiation process and final determination of 
the Caspian’s legal status. As Kazakh diplomat V. Gizzatov asserts, the 
Caspian problem, namely the Sea’s legal status, is a subject of very in-
tensive and complicated negotiations between the littoral countries, 
which will result in whether the Caspian is the sea of peace and coop-
eration or turns into a permanent «bone of contention» that can plunge 
the region into the never-ceasing conflict1. He suggests that failure to 
solve the problem of the legal status will undermine the plans for a 
long-term stability and multilateral cooperation in the region. Azeri In-
ternational Law expert R. Mamedov also believes that the issue of de-
termination the Caspian’s legal status is a key problem and future rap-
prochement and cooperation of regional states in efficient and reason-
able use of the Caspian Sea depends on solution of this vital issue2. 
Moreover, it is important to keep in mind that before 1991, the year 
when three out of five littoral countries became independent and sover-
eign there were a lot of other problems of various natures and origins in 
the Caspian region. However, a wide range of issues related to eco-
nomic activity around the Caspian Sea has become more urgent after 

                                                 
1 Gizzatov V.H. The legal status of the Caspian Sea and issues of the pipelines 
// Sayasat. — 1999). — № 4. — P. 39. 
2 Mamedov R. International legal status of the Caspian Sea in its historic de-
velopment // Kazakhstan-Spektr. — 2000. — № 2 (8). — P. 231. 
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1991 and even increased the level of probablity of interstate conflict in 
this important and volatile region of the world. 

One may find the scholars’ opinions from all Caspian states to em-
phasize and confirm the idea that final determination of the Caspian 
Sea’s status will act as the basis for solution of other problems of the 
regional scale, including the issues of military and political security. 
The Turkmen researcher . Kepbanov believes that the issue of deter-
mination of the Sea’s status «is crucial in terms of geopolitical situa-
tion» in the region1. He emphasizes that a further development of the 
dynamics of keeping the strategic balance of both internal and external 
forces in the region will mostly depend on the policy and approaches of 
the Caspian states in solving the issue of the Sea’s legal status. It is dif-
ficult to disagree with E. Kepbanov, who says that a long-term coopera-
tion among Caspian countries, a secure and stable development of the 
region; solution of a series of the Caspian related problems can be built 
only on the basis of a reliable and comprehensive regulatory and legal 
framework. In future, one may believe that countries shall tolerate each 
other and make concessions in order to maintain regional security, and 
establish a «new» system of international affairs between the Caspian 
states that has to account for and be based on principles of sovereign 
equality, peaceful resolution of disputes, respect of territorial integrity 
and sovereignty, non-interference in internal affairs of other states, pro-
hibition on use of force or threat of force and other principles. 

Iranian scholar M.R. Dabiri believes that «a uniform understanding 
of the legal status of the Caspian Sea» is a precondition for cooperation 
of the Caspian states in protection and usage of biological and mineral 
marine resources, construction of oil and gas pipelines, environmental 
protection of the Caspian, implementation of scientific and hydro-
graphic research projects2. It is necessary to draw attention to the phrase 
«uniform understanding» instead of merely determination of a general 
legal status on the basis of the International Law. This can be supported 

                                                 
1 Kepbanov E.A. The legal status of the Caspian Sea and the regional security // 
Moskovsky zhurnal mezhdunarodnogo prava. — 2005). — № 1 (57). — P. 79. 
2 Dabiri Mohammed Reza The legal regime of the Caspian Sea: economic de-
velopment of the region on the basis of good neighbouliness under new condi-
tions // Kazahstan i mirovoe soobshestvo. — 1995. — № 1. — P. 89. 
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by the fact that a representative of the Iranian Ministry of Foreign Af-
fairs on the Caspian Sea stated during the international conference 
«Caspian: legal problems» held in Moscow on February 26–27, 2002 
that Iran considers «the condominium» regime as the best solution of 
the legal status and if the decision to divide the sea is taken, it will have 
a legal right to a 20% portion, otherwise it will prevent littoral states 
and their foreign partners from execution of any economic activity 
within the sea sector it finds its own1. 

The importance of the determination of the Sea’s status was men-
tioned in the Joint Declaration of the Presidents of Kazakhstan and 
Russia on cooperation in usage of the Caspian Sea on April 27, 1996, 
which states that according to opinions of the parties signing the Con-
vention, legal status is a primary and urgent matter2. A new legal status 
of the Sea, as this Declaration stipulates, should be adopted on the basis 
of consensus as a complex solution that includes the issues of maritime 
traffic control, determination of national jurisdiction limits, use of bio-
logical and mineral resources of the sea and environmental protection. 
This list may be definitely enlarged by a number of other aspects, par-
ticularly, the issues of maintaining military and political security in the 
region, however it is necessary to remember that this is rather a political 
document of «good will» than an exhaustive international agreement. 
So, if this document contains no reference to Caspian demilitarisation, 
it should not mean that this has been settled in full and will not occur 
definitely in future, since demilitarisation will result in enhancement of 
security and cooperation in the region. Here, it is worth to noting that 
other international documents such as the Kazakh-Azeri and Kazakh-
Iranian Joint declarations mention demilitarisation as one of the princi-
ples of the littoral states’ future endeavours3. 

                                                 
1 Saffari M. Speech delivered at the international conference «The Caspian: 
legal problems», 26–27 February, 2002. Moscow // Mezhdunarodnaya zhizn’. 
— 2002. — № 4. — P. 54. 
2 Joint Statement of the Presidents of Kazakhstan and the Russian Federation 
on cooperation in the use of the Caspian Sea on 27 April 1996. Electronic legal 
database «Jurist». ITS: InfoTeh&Servis. 
3 Joint Kazakh-Azeri statement of Heads of States on 16 September 1996. 
Electronic legal database «Jurist». ITS: InfoTeh&Servis. Joint Statement of the 
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Determination of the Caspian’s legal status will be the basis for the 
creation and maintenance of a regional security system and this point 
was also mentioned in the Joint Declaration of the Presidents of Ka-
zakhstan and Turkmenistan on February 27, 19971. Both parties support 
intensification of the negotiation process for determination of the Cas-
pian Sea’s legal status and believe that achievement of a mutually ac-
ceptable agreement will result in interstate cooperation on the basis of 
equality and mutual benefit, attraction of investments and cutting-edge 
technologies for the purpose of efficient, reasonable and safe usage of 
natural resources of the Caspian Sea. 

Both the foregoing declarations and the Joint Kazakh-Iranian Dec-
laration on May 11, 1996 and the Joint Kazakh-Azeri Heads of State 
Declaration on September 16, 1996 mentioned subsequent agreements 
will be entered into on separate activities (including regional security) 
on the basis of a multilateral Convention on the Caspian Sea’s legal 
status2. It should be emphasized that the parties have agreed in these 
bilateral declarations that their operations in the Caspian will follow 
certain principles. So, in terms of security the following principle is 
common to all declarations: use of the Caspian Sea for peaceful pur-
poses only; solution of all Caspian related issues only in peaceful man-
ner; compliance with all major principles of the International Law. One 
of the principles states that maintaining the Caspian Sea as a «zone of 
peace» is of great importance. In International Law experts are aware 
that states have to take certain steps to establish a «zone of peace» and 
sign international agreements, which have not been signed yet by the 
littoral countries. Additionally, some provisions of the Soviet-Iranian 

                                                                                                           
Presidents of Kazakhstan and Iran on cooperation in the use of the Caspian Sea 
on 14 May 1995. Electronic legal database «Jurist». ITS: InfoTeh&Servis. 
1 Joint Statement of the Presidents of Kazakhstan and Turkmenistan on issues 
related to the Caspian Sea on 19 August 1997. Electronic legal database «Ju-
rist». ITS: InfoTeh&Servis. 
2 Joint Kazakh-Iranian statement on cooperation in the issues of the Caspian 
Sea on 11 May 1996. Electronic legal database «Jurist». ITS: InfoTeh&Servis. 
Joint Kazakh-Azeri statement of Heads of States on 16 September 1996. Elec-
tronic legal database «Jurist». ITS: InfoTeh&Servis. 
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agreements of 1921 and 1940 are insufficient to allow the Caspian Sea 
to be considered as the «zone of peace». 

The problem of determining the Caspian Sea’s status remains a 
topical issue for both the political and wider scientific communities. 
The legal controversy over the Caspian Sea has resulted in the increase 
of the level of political and military confrontation. Ensuring peace and 
stability in the region, strengthening friendly relations among all littoral 
countries, developing cooperation and mutual understanding on a re-
gional basis within the so called «Caspian Five», and establishing con-
structive interaction with the forces beyond the region should be the top 
priorities for the regional policy. 

The legal controversy over the Caspian Sea has resulted in the in-
crease of the level of political and military confrontation. Ensuring 
peace and stability in the region, strengthening friendly relations among 
all littoral countries, developing cooperation and mutual understanding 
on a regional basis within the so called «Caspian Five», and establish-
ing constructive interaction with the forces beyond the region should be 
the top priorities for the regional policy. The division of the Caspian 
Sea is a longstanding and intricate problem involving differing ap-
proaches and positions that have constantly changed and subsequent 
contradictions have arisen between the parties. The ongoing multilateral 
(pentalateral) interstate negotiations are difficult to analyse: the nego-
tiations are complicated by a multitude of opinions expressed in both 
public and private.  

The uncertainty of the Caspian Sea status may very likely result in 
a further military confrontation. In connection with the change in the 
geopolitical situation in the Caspian region, there is a need to define the 
state interests of the inshore countries, and the search for balance of 
these interests has been hampered so far by conceptual differences in 
the approaches for settling the legal status of the Sea. The countries 
adjoining the Sea have the task of dividing it in a fair and civilized 
manner based on the generally recognised principles of the Interna-
tional Law and on previous practice. There is an acute need to fill up 
the legal vacuum in relation to the use of the Caspian Sea and its re-
sources through the international rule-making in the following fields: 
the demarcation of sovereign state territories; various aspects of naviga-
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tion; and the distribution of sovereign rights for natural resources both 
mineral and biological (such as subsurface management, fisheries, etc.). 
The resolution of the problem of the Caspian Sea’s status should be 
speeded up, as the uncertainty of the current legal regime has a dra-
matic effect on investments made in the economies of all littoral Cas-
pian countries.  

The countries adjoining the Sea face a priority task of securing 
their national interests without underestimating the individual interests 
of each of the five states. This is a complex task, which demands recon-
ciling the interests of each of the parties in relation to the establishment 
of the Caspian Sea’s legal status. Along with this, there is no other way 
than the difficult process of negotiation, which assumes mutual conces-
sions and compromises to be made by all parties. 

During the last decade, many problems in the region have become 
more acute due to a wide range of circumstances, but it should be ac-
knowledged that now the Caspian countries have managed to stabilize 
the domestic political and economic situation to a relative degree. One 
may argue that the question of the legal ownership of the Caspian re-
sources is a «delayed-action» mine, since it includes the ownership 
rights to be gained by the inshore countries. The system of intergov-
ernmental relations, regional security and implementation of energy 
projects in the Caspian region will depend primarily on determining the 
legal status of a water body. It can be argued that, to the present day, 
the Caspian region still remains vulnerable due to its ethnic and reli-
gious diversity and incomplete determination of the geopolitical orien-
tation of the inshore countries; along with this, the Caspian region is of 
strategic importance for the security of regions of Central Asia and the 
Caucasus. 

The political and strategic importance of the region does not only 
consist of oil and gas resources; but it is also determined by the region’s 
geographic location. The Caspian region is located between the major 
suppliers of hydrocarbon resources — the Middle East, the Persian Gulf 
and Russia — on the one hand; and the major sales markets for oil and 
gas products — countries of Europe and Asia — on the other hand. The 
globalization process today has resulted in the weakening of the con-
cept of geographical remoteness of countries from one another, as evi-
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denced by the economic presence in the Caspian region of not only the 
inshore countries, but also the major world powers exerting consider-
able political and economic weight.  

The fact that Caspian oil was used during the two World Wars that 
broke out in the last century should still be regarded as historically im-
portant, since the oil is still of significant military and strategic impor-
tance. Should armed conflict occur in the Caspian region, the role of 
hydrocarbon resources will increase substantially. Geologists have 
closely examined and explored the southern and central sectors of the 
Caspian Sea near the coasts of Turkmenistan and Azerbaijan, but the 
existence of large resources in the northern sector of the Sea also equal-
izes the overall ratio of oil and gas resources deposited there. 

Special attention should be given to the problem arising from 
transportation of Caspian oil to the foreign market, which includes eco-
nomic, political and geo-strategic aspects. It has long been established 
that the Caspian Sea shelf is rich in hydrocarbon and biological re-
sources. In recent years, the work on developing and exploiting these 
resources has noticeably intensified. But along with this, the new legal 
status of the Caspian has not been determined so far. It is becoming 
obvious that the collective will of the countries located in the region is a 
necessary factor for the resolution of the Sea’s legal problems. It should 
also be stressed that apart from oil, there are vast natural gas fields in 
the Caspian basin, from whence it comes to the network of European 
gas pipelines and goes abroad through the Russian gas pipeline system. 
Today natural gas as an alternative source of energy is becoming in-
creasingly important, which raises the importance of construction of 
both gas and oil pipelines and laying them through various countries. 
The fact is that the choice of a transportation route, not even a primary 
one, let alone the main oil streams, is of great importance for external, out 
of region countries through which a pipeline may be laid. Payment for re-
export may sometimes present a third of the cost of oil itself. Non-ferrous, 
rare metals and uranium ore have also been discovered and intensively 
exploited in the region. Moreover, valuable species of sturgeon and beluga, 
have been cultivated and fished in the Caspian Sea for a long time.  

It should also be pointed out that there are common threats for the 
countries located in the region. Generally recognised threats for the 
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countries of the Caspian region are still a relatively low level of eco-
nomic development; dissemination of ideas of political and religious 
extremism; weakness of the military forces; ideological, political and 
military potential insufficient to meet a wide range of domestic and ex-
ternal challenges; heavy dependence of some countries on foreign eco-
nomic assistance. The scale of the developed and undiscovered re-
sources in the Caspian region is very large, but the environmental risks 
associated with exploration and production are equally enormous.  

It should be stressed once again that there are many problems in 
the Caspian region today requiring special attention and awaiting reso-
lution; but the uncertainty of the Caspian Sea’s legal status is still the 
most important and urgent problem. The resolution of the Sea’s legal 
status will undoubtedly become a basis and starting point for the resolu-
tion of a whole knot of other problems. Different issues over maintain-
ing the regional security are also directly dependent on the progress of 
the intergovernmental negotiation process and the final establishment 
of the status and regime of the Caspian Sea1. 

 
 

                                                 
1 Nysanbek U.M. Conceptual problems of environmental security in the Re-
public of Kazakhstan // Analytic. — 2003. — № 5. — P. 15. 
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1. Initial Considerations 

There is some time that worldwide society watches to conflicts and 
wars, dragging on indefinitely in time. Always has been intense discus-
sion about the basis and nature of human rights. Even being a contro-
versial issue, the biggest problem of human rights in the current days is 
not its foundation but how to fulfill them. The international treaties and 
their incorporation to the Brazilian law have an important role in the 
Brazilian Constitution. Thus, the idea of approaching the international 
treaties is replaced to integrate the internal law of great legal relevance. 

It is aware that human rights may change with time, however, they 
remain active, are natural, universal, indivisible and interdependent, in 
other words, they cannot defend only some rights at the expense of oth-
ers, in addition to the independence of borders and national laws. 

It is passive that the fundamental human rights form an assembly, 
in which aims to ensure the human being the respect their right to life, 
liberty, equality and dignity, as well as to the full development of his 
personality. In this sense, guarantee the does not influence the situation 
in individual field, consecrating human dignity. 

In coordinators on the rights of man, you should have the initial 
concern to maintain the distinction between theory and practice, or bet-
ter, it must be borne in mind, before anything, that theory and practice 
pass along two different passages. It is talked about and it continues to 
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talk of human rights, among scholars, philosophers, jurists, sociologists 
and politicians, much more of what has been done until now so that 
they are recognized and protected effectively, in other words, to trans-
form aspirations (noble, but vague), requirements (fair, but weak), in 
rights themselves1. 

Under this light, with the intention of not becoming entangled two 
plans that must be kept distinct, there is, generally, that the develop-
ment of the theory and practice (most of the theory of that of the prac-
tice) of human rights occurred, from the events from the French Revo-
lution, mainly in two directions: in the direction of its universalization 
and in that of its multiplication2. 

It is not aimed to be only in the process of universalization, be-
cause, in this process, the initial point of intense change of the law of 
«people», as it was called over the centuries, in right also of «individu-
als», of the singular individuals, which, by acquiring at least potentially 
the right questioning its own State, will be transforming from citizens 
of a particular State, to citizens of the world. 

 
2. Human Rights as Social Phenomenon  

Regarding the process of multiplication, considerations on the rela-
tions between human rights and society, social origin of human rights, 
the close connection existing between social change and birth of new 
rights would be relevant themes for a meeting of sociologists of law, of 
scholars, with the scope to reflect on the right as a social phenomenon. 

The rights of man are also, undeniably, a social phenomenon, or at 
least, a social phenomenon, among the various other points of view 
from where they can be examined (philosophical, legal, economic, for 
example). 

This multiplication has occurred by three ways3:  
a)  because it has increased the quantity of goods deemed deserv-

ing of protection; 

                                                 
1 BOBBIO, Norberto. A era dos direitos. 18. ed. Rio de Janeiro: Campus, 
1992. — P. 67. 
2 Idem, — P. 67. 
3 BOBBIO, Norberto. A era dos direitos. 18. ed. Rio de Janeiro: Campus, 
1992. — P. 68. 
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b)  because it was extended to the ownership of some typical rights 
to various subjects of man; 

c)  Because the man himself is no more considered as generic be-
ing, or man in the abstract, but he is seen in the specificity or the concrete 
aspect of his various ways of being in society, as a child, old, sick, etc. In 
substance: more goods, more subjects, more status of the individual. 

Note that, among these three processes, it is remained relations of 
interdependence: the recognition of new rights of (where «of» indicates 
the subject) implies almost always increase the rights of the (where «a» 
indicates the object). It is observed that is relevant to the purposes for 
which the three causes of this multiplication, increasingly accelerated 
of human rights show so clear and explicit the need to make reference 
to a determined social context. 

Concerning the first process, the transition occurred for the rights 
of freedom — the so-called negative freedoms — religion, opinion, 
press, among others — for the political and social rights, which require 
a direct intervention of the State. 

For the second process, the transition occurred from consideration 
of the human individual uti singulus1 for different subjects of the indi-
vidual and the family, ethnic and religious minorities, all humanity as a 
whole and, in addition to human individuals considered subjective or in 
different real communities or ideals that represent them, even for sub-
jects different from men, as the animals. In ecological movements, it is 
emerging almost a law of nature to be respected or not exploited, where 
the words «respect» and «holding» are exactly the same used tradition-
ally in the definition and justification of human rights2. 

In the third process, the transition occurred between the generic 
man — man as — for the special man, or taken in the diversity of its 
various social status, based on different criteria of differentiation (sex, 
age, physical conditions), each of which reveals specific differences, 
which does not allow equal treatment and equal protection. The woman 
is different from the man; the child, the adult; the adult, the old; the 

                                                 
1 According to Bobbio: «First subject to which they ascribed natural rights (or 
moral) — in other words, the ‘person’» (1992. — P. 68). 
2 BOBBIO, Norberto. A era dos direitos. 18. ed. Rio de Janeiro: Campus, 
1992. — P. 69. 
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healthy, the sick; the temporary ill, the chronically ill person; the men-
tally ill, of other sick people; the physically normal, the disabled, 
among others1. 

The process of multiplication by refinement happened especially in 
the field of social rights. The rights of negative freedom, the first rights 
distinguished and protected, not by chance, were presented, when its 
emergence, such as human rights. The religious freedom, once asserted, 
was extended to all, although in the beginning it has not been recog-
nized for certain denominations or for atheists; but these were excep-
tions that should be justified. The same is true for the freedom of opin-
ion. The rights of freedom are evolving in parallel to the principle of 
equal treatment. With respect to the rights of freedom, it is the principle 
that all men are equal. 

 
3. Legitimation and Legitimacy 

Today, in disposal of the fact that it lacks, increasingly, to explain 
the fundamental principles, with basement in which shall give the ap-
plication of other principles, rules and laws, two subjects emerge 
which, at first glance, may be confused, which are the legitimation and 
legitimacy. 

The legitimation belongs to a field not exactly legal since it deals 
with a pre-constitutional moment, which consists in values such as 
freedom, equality and justice, which will be condensed in principles 
and enter directly or indirectly in the body of forecasts of the Major 
Law2.  

                                                 
1 Bobbio (1992) reports that simply examine the charters of rights that have 
succeeded one another in the international context, in the last forty years, to 
understand this phenomenon: in 1952, the Convention on the Political Rights 
of Women; in 1959, the Declaration of the Child; in 1971, the Declaration of 
the rights of mentally disabled; in 1975, the Declaration of the Rights of Dis-
abled Persons; in 1982, the first World Assembly in Vienna, on the rights of 
elders, which proposed a plan of action approved by a resolution of the As-
sembly of the UN on 3 December. 
2 BARBOSA, Ana Paula Costa. A fundamentação do princípio da dignidade 
humana. In: TORRES, Ricardo Lobo (Org.). Legitimação dos direitos 

humanos. Rio de Janeiro: Renovar, 2002. — P. 51. 
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The legitimacy is later, in other words, it belongs to that moment in 
which the Constitution has already been established and, therefore, it 
aims to produce effects on the social reality from its interpretation, per-
formed mainly by the Judiciary. Examining the principle of human dig-
nity, especially before the construction of a constitutional order and 
marginally to its light, and not to lose its effectiveness, it requires that 
the reasons are properly known and accepted. 

The Human Rights has sued the jusphilosophic thought an increas-
ing attention. This is insofar as reflections on the role of human rights 
in the legal systems contemporaries necessarily imply reasonings about 
dear topics in this area of knowledge, as, for example, questions about 
the legitimacy of the legal order, with questions concerning the exis-
tence of fundamental principles that guaranty a minimum ethical to be 
respected by positive law. Such reasonings refer also to a point in the 
field of legal philosophy: the stormy relationship between law and mo-
rality — question from which defines the basic divide traditional 
jusphilosophic thought between doctrine and positivism1. 

 
4. Contemplation of the Fundamental Rights on Paternal 

Constitution 

In Article 5 of the Brazilian Constitution of 1988, where there is a 
contemplation of the fundamental rights and safeguards, was distin-
guished a series of principles and rules that operate as constitutional 
guarantees. 

The distinction between law and does not guarantee and accept 
peacefully in doctrine. Sampaio Dória argues that there is no difference 
between these two terms, stating that «the rights are warranties and 
guarantees are the rights»2. Also in this sense José Afonso da Silva 
shares the same idea by recommending that the argument of doctrine in 
the sense that the differentiation between law and security is grounded 

                                                 
1 MAIA, Antônio Cavalcanti. Direitos humanos e a teoria do discurso do 
direito à democracia. In: MELLO, Celso D. Albuquerque; TORRES, Ricardo 
Lobo (Dir.). Arquivos de direitos humanos. Rio de Janeiro: Renovar, 2000. — 
P. 5. 
2 Apud PINHEIRO, Carla. Direito internacional e direitos fundamentais. São 
Paulo: Atlas, 2001. — P. 49–50. 
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in the fact that rights are «declaratory», while the guarantees are «asse-
curatories», is unfounded, because «the guarantees to some extent are 
declared and, sometimes, if they declare the rights using form assecura-
tory»1. 

There is not, in the Constitution, rules differentiating these classes. 
So much so that, in some sections of article 5, it uses the two terms in-
terchangeably. The term constitutional guarantees have several settings, 
and can still be classified. We would modestly mention them, according 
to the civilist Carla Pinheiro: 

a) General Guarantees are those that, laying the foundations that 
govern the State, at the same time they ensure the existence and effec-
tiveness of the rights which set out. In our Constitution, these guaran-
tees are already established in article 12, exactly as they constitute the 
basis of the Democratic State of Law. They are sovereignty, citizenship, 
dignity of the human person; the social values of work and free-
initiative and political pluralism. 

b) Constitutional guarantees are subdivided into general and spe-
cial. General are those that seek to prevent the arbitrary of public power 
and respect for fundamental rights in general. Their greatest expression 
and the principle of separation of powers. The special Constitutional 
guarantees, also called subjective rights, are held by the public princi-
ples and constitutional remedies which give the holders of fundamental 
rights instruments that, «limiting the activity of state bodies or even 
individuals, protect the effectiveness, applicability, and inviolability of 
fundamental rights in a special way». The author informs that there is 
also a classification of constitutional guarantees that divide in individ-
ual, collective, social and political guarantees2. 

The author adds, yet, that by the fact that human rights are derived 
from moral principles, means that, in truth, they are of moral character. 

However, this does not mean that, due to the human rights belong 
to that category, it cannot enjoy a normative status; on the contrary, his 
normativity and measured precisely with support in a system of moral 

                                                 
1 Apud PINHEIRO, Carla. Direito internacional e direitos fundamentais. São 
Paulo: Atlas, 2001. — P. 49–50. 
2 PINHEIRO, Carla. Direito internacional e direitos fundamentais. São Paulo: 
Atlas, 2001. — P. 50. 
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principles. It also shows that, because they are moral, they do not corre-
spond strictly to the subjective rights or individual, which correspond to 
certain obligations, because it saves a more profound reasoning, which 
is the valuing one1. 

 
5. Final Considerations 

Until now, the economy of the world failed. It calls all attention to 
the high rate of unemployment, the slow economic growth, flattened 
wages, the prices increasing without control; this is the new economic 
order that no one expected. 

The experience of development has produced, in recent years, a 
huge expectation that, unfortunately, resulted in a great disappointment. 
Capitalism and its varied ideologies, such as the free-initiative, liberal-
ism, social democracy and the neo-liberalism, they have failed utterly, 
virtually nothing bringing in useful to the larger whole of society, who 
lives at the helplessness of the right to enjoy the benefits of a human 
life with dignity. 

Local wars have torn through several countries and racism reap-
pears with great strength. The capitalism satisfies the desires of minori-
ties dominant in the world, but it leaves the vast majority of people in 
famine, hunger, cold and unemployment, that is, at the margin of life. 
Capitalism has always turned to his own development as the capital, 
embodying its priority, which is profit at any price, in defiance of the 
feeling of humanity and brotherhood among peoples. 

Those who analyze the social data of the world capitalist cannot 
fail to conclude by its historical failure. Other systems also have failed. 
They were able to announce and promise the end of poverty and the 
beginning of a new era for humanity, but they were not fully able to 
realize the works announced, even by that, the domes leaders enrich 
themselves in the intimacy of your commands with benefits and perks 
that did not reach the whole of society. 

The results/experiences that history presents until the days present 
in lead to reflection and drive to radically revise everything: State, mar-

                                                 
1 BARBOSA, Ana Paula Costa. A fundamentação do princípio da dignidade 
humana. In: TORRES, Ricardo Lobo (Org.). Legitimação dos direitos 

humanos. Rio de Janeiro: Renovar, 2002. — P. 58. 
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ket, society, and especially its relations with the human rights, forcing 
us to challenge all the theories, institutions and strategies in the light of 
a simple, elementary, central and decisive question: how to build a 
global, egalitarian, participatory and inclusive society, which is able to 
place in the center of its momentum the care of basic needs of every 
human being, as well as all the components that are part of the social 
context and of the environment in which they dwell. 

Analyzing the events in the course of history, democracy can be 
noted as a key point for that human rights are not affected, and that 
these rights can be extended to all citizens, without distinction. 

The process is slow in Brazil and Latin America. The events 
throughout history, the struggles, the revolutions and mainly the ideas 
show that there is a desire for change; however, centuries have passed 
and society assists, in a quiet way, the continuous struggles, the armed 
conflict. The human being has evidenced systematically their fight for 
better conditions of life. 

We live in a so acclaimed globalization, which, on the one hand, it 
brought the access to information, but, on the other hand, it spoke, in an 
elitist and frightening way, the world income in the hands of a privi-
leged few. This all leads to the marginalization of the majority of the 
population. We must consider the human rights of integral fashion, as a 
whole. 

The world needs in a general way, the so called and vaunted social 
justice, peace between the peoples, the autonomy of each nation in rela-
tion to their destination. 

Therefore, the conclusion that if you can learn about the topics dis-
cussed is that you need to get rid of the mere interpretation, since it is 
up to Member States draw up laws and rules that govern the life in so-
ciety, as well as apply them and do with that are respected in its full-
ness. 

In order to reverse the current situation is imperative that the world 
leaders, in its most high ball and other structures that make up society, 
can organize themselves in search of their rights and guarantees. It is 
necessary that all human beings help to unite in the conquest of a soci-
ety strong in its fullness, with rights and duties, allowing the balance of 
conviviality among all peoples and all nations. 
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In Latin America, substantially, the American Convention recog-
nizes and provides a catalog of civil and political rights, similar to the 
International Covenant on Civil and Political Rights. In this universe of 
rights, we will analyze the sequence of ideas proposed in the texts, 
which were written by colleagues and counselors. 
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Human and Peoples Rights (Banjul — 28 April — 12 May 2011). URL: 
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